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PREFACE. 



THE first edition of this Text-book has been " out of 
print" for some little time, but professional work 
has prevented my revising it until now, as its revision 
involved considerable labour, owing to the passing of the 
Arbitration Act of 1889, which came into operation in 
January 1890. This Act I have thought it desirable to 
print in full, as it is so important a part of the subject, 
and I have added some new and important cases. 

I cannot do better than close this Preface by quoting 
the concluding paragraph from that which was printed 
with the first issue of the book : — 

"Having spared no pains to make my little work a 
complete and thoroughly reliable book of reference on 
the subject of which it treats, I have necessarily drawn 
largely upon the best authorities, amongst which I gladly 
acknowledge my obligations to Mr. Francis Bussell's 
most valuable work, and I trust I have succeeded in 
producing a volume which will worthily supply an 
undoubted need." 

BANISTER FLETCHER. 

29, New Bridge Street, 

Ludgate Circus, E.C. 
January 1893. 
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l'EiOFES*I'JS HAS HONE TO qUALIFT 

*APEB MEAD AT 

~\<n, CUE— T A II I - 1 . ATI ' • 5 - 



^~T1HE present might, I think, with great propriety, be 
-A. termed " the Ago of Arbitration." The recommenda- 
tions of the principle are such that we find it every day 
*nore generally adopted as the means of settlement of 
livery class of difference, from tho "burning questions" 
of international importance, to the dispute as to the half- 
penny per hour, more or less, in the wages of the artisan. 
And in the operations of no calling, has tho spread of 
this system been wider or more rapid than in those of the 
architect and surveyor. This being so, tho questions will 
arise, "What has the architectural profession done to 
educate or to qualify its members for the parts they are 
likely to be called upon to perform ? What works have 
eminent members of tho profession contributed to the 
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literature of the subject, or what public discussions have 
taken place for the mutual interchange of ideas ? " I fear 
the answers to these questions would be unsatisfactory 
indeed. I know of no work that can be in any way con- 
sidered as a text-book on the subject. Legal works there 
are, of great authority and value, but none treating the 
matter in a simple and practical way, or looking at it, in 
point of fact, rather from the surveyor's than from the 
lawyer's point of view. As to discussion, I think the 
first attempt to bring the subject before our profession in 
that form was made by myself in a paper read before the 
Eoyal Institute of British Architects, in January, 1873. 
Of course, within the compass of a paper it is only pos- 
sible to touch, and that but slightly, upon the leading 
points of a topic, and I did not profess to do more. My 
principal object was to show _the advantages which would 
accrue to the public from the employment of properly 
trained surveyors as arbitrators in technical matters, and 
the probability that this branch of practice would never- 
theless fall entirely into the hands of our legal friends, 
unless our profession bestirred itself to provide for its 
own members means of obtaining the training necessary 
to enable them to cope with lawyers on more equal terms. 
In the result, as some of my readers may be aware, a 
motion, recommending the establishment of a professional 
tribunal, was proposed by Mr. J. E. Saunders, supported 
by Professor Kerr, and carried. 

It is in the hope of supplying this want of some 
volume, containing in a simple and easily accessible form 
useful information as to the duties of arbitrators and the 
conduct of arbitrations, that I have prepared this book, 
in which I have, where it has seemed advantageous, con- 
tinued that system of "tabulated" information, which 
formed a novel feature in my works on ' Dilapidations/ 
and ' Compensations,' and which I am pleased to find has 
been so generally approved. 

In order to assist the reader in arriving at a clear 
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"otestsnding of our subject, I propose to consider, first, 
^ modes in which arbitrations may arise. These may 
™ divided into three classes : — 

By order of a judge, or of the Cuurt, before or in the coarse of 
trial, 

Under one of the especial Aotl of Parliament which provide fur 
the Betllenient by arbitiutiou of riisj'uti s aririnjr under them. 

Bj" consent of the parties. 

Nothing is more common in an action involving techni- 
™ questions, after the judge, jury, witnesses, counsel, 
ant * solicitors are assembled, the pleadings opened, and 
the first lew introductory sentences spoken by the counsel 
' or the plaintiff, than for the judge to suggest that it is 
really a matter ft>r arbitration. Usually, utter this ex- 
P^Ssion of opinion from the Bench, the case is at once 
re *<3Tred T and the arbitrator not un frequently nominated 
b y the judge. 

j\ reference may also arise under an order made by a 
Ja *ige at Chambers, on the application and by consent of 
"*-^ opposing parties, without going to trial, 

Ihe principal Acts which make special provision for 
"^^bit ration in the event of dispute, are — 

The Lauds Clauses Consolidation Act, 1845. 
The Railways Clauses Conciliation Act, 1845. 
The Railway Companies Arbitration Act, 1859. 
The Companies Clauses Consolidation Act, 1845. 
The Puhlip Health Aet, 1848. 
The Metropolitan Building* Aet, 1855. 

**he nature of the provisions in. the first five of these may 
b e shortly stated to he that, if a party interested in 
"property proposed to he ii lice led by iiny undertaking shall 
Signify to the promoters thereof a desire to have the com- 
pensation settled by arbitration, it shall be so settled. 
Such desire must be signified by notice in writing before 
the promoters have issued their warrant to the sheriff for 
the summoning of a jury, and must state the interest in 
■&1 
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respect of which compensation is claimed, and the amount 
of the claim. The Metropolitan Buildings Act makes 
Bpooial provision for the settlement of disputes between 
building and adjoining owners by arbitration, and in 
these cases the arbitrator cannot bo other than a sur- 
veyor. 

The third (and certainly in my opinion the beat) mode 
in which arbitrations may arise, is by consent of the 
parties. I say, advisedly, the beat mode, because hereby 
is saved all the enormous cost of preparing for trial ; 
which, if, as is probable, tho case is after all referred, is 
entirely thrown away. It must, therefore, bo advantage- 
ous to agree at the outset to settle any differences by 
arbitration. 

Formerly a very remarkable point in connection with 
arbitrations was one the reason or justice of which I con- 
fess I did not comprehend. It was that neither at law 
nor in equity could the fact that an arbitration was 
pending be pleaded as a bar to an action or suit for the 
same demand, and this even though the submission be 
made a rule of a court of common law. The exceptions 
were, when thore was a covenant not to sue (which will 
suffioe to stay proceedings in equity) ; or, when there 
was an agreement that " in consideration of the defendant 
consenting to refer matters in dispute in an action, the 
plaintiff will accept such agreement in satisfaction of all 
damage in respect of certain other mailers, and a reference 
thereon." This could be pleaded as satisfaction to an 
action in respect of the last-mentioned matters. 

If, however, the submission contained an express stipu- 
lation that no action should be brought, the Court would, 
on application, stay proceedings in any action commenced 
contrary to such stipulation. 

Previous to the passing of the Arbitration Act of 1889 
these points applied to England anil Wales, but now 
under the Arbitration Aet, 1889 (52 & 63 Vict., c. 4) it is 
defined that — 
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"If any party to a submission, or any person claiming tbrongh 
or Trader him, coniiuenoes any legal proceeding! in any oourt 
against any other party to the submission, or any person claiming 
through or under dim, in respect of any mutter ne/recd to be re- 
ferred, any party to such legal proceedings may at any time after 
appearance, and before delivering any pleadings or taking any 
other steps in the proceedings, apply tu that eonrt to stay the 
proceedings, and that oourt or a judge thereof, if satisfied that 
tLore is no sufficient reason why tho matter should not lie referred 
in accordance with the submission, and that the applicant was, at 
the time when the proceedings were Bouuaenced, and ati.ll re- 
gains, ready and willing t« do all things necessary to the proper 
conduct 'if the arbitration, may make an order staying the pro- 
ceedings." 

tinder the Eailway Companies Arbitration Act, 1859 
{25£ & 33 Vict, c. 59), an agreement to refer between two 
c^Jaapanies may be pleaded as a bar to a suit. 

1 think the portion of our subject which it will be con- 
v ^xaient to consider nest is : " What matters are those 
^Ivicdi are most likely to ha submitted to arbitration," 
a *»-cl here the tabulated form may be advantageously 
a «3. opted. 

Table I. 



Mattenfor Suomi'ssioa to Mhilmt 
Compensation for interests taken for, 
under special Acts of Parliament, viz. : 
Enclosing of coramons. 
Bights of common. 
Allotment of lands. 
Setting out public toads. 
Commutation of tithes. 
Definition of boundaries. 
Markets- 
Harbours. 
Docks. 
Piers. 

Waterworks. 
Town improvements. 
Cemeteries. 
Draiuagn -works. 
Railways, whether executed <r. 



affected by, works done 
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Compensation for interests taken for, or affected by, wort 
eiecuted by a private individual, or by a company; bat not ander 
special Act of Parliament. 
ComDen nation for di la nidations. 

: 



Compensation for dilapidations. 



Under the Arbitration Act, 1889, England and Wale* 
is defined in clause 14 that : 

"In any cause or matter (other than a criniimi) proceeding bj 
tho Crown), — 
(a.) If all the parties interested who are not under disability 

consent: or, 

{&.) If the cause or matter requires any prolonged ninminatioa 

of documents or any soteiil ilie or local inv litigation which 

cannot in the opinion of IJit- Court or a judge conveniently 

be made before ajury or conducted by the Court through 

its other ordinary officers : or, 

(ft) If the question in dispute consists wholly or in part < 

matters of account : 

the Court or a judge may at any time order tba whole ci 

matter, or any question or issue of fact arising therein, to be tl 

before a special referee or arbitrator irnprrtively agreed on by tl 

portiejt, oi before an oiliei;;] re reive or oilier of the Court." 

Among matters which may be agreed to be referred a 
also any "Future differences " which may arist 
parties, though none at preeent exist. Thus, parties may 
give the arbitrator power to determine on ( 
claims, or on matters in dispute, or demands arising after 
the date of submission. 

No difference can be referred to arbitration the subject- 
matter whereof is illegul. Perhaps it would be more 
correct to say, if referred to arbitration, no award made 
on any such matter would " hold." 

We may refer to arbitration a claim for compensate 
where property has been injuriously affected by the 
works of a railway, though the railway may huve been 
abandoned. 

Amongst matters which may be referred to arbitration, 

»"d, indeed, for the settlement of which by that meanB, 

tages are afforded by special enactments, are dis- 
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putee between masters and workmen ; but these are cases 
which will rarely concern the surveyor. 

The next point useful to consider will be, " Who may 
refer ;" and hero another Table may be given. 

Tabls II. 

Who man W 1 *- 

Any one capable of making a diqwrition or release of his right. 

Any one who can contract.* 

(It must, however, be remem bored that charities must have the 
consent of the Attorney ■(•eueral.) 

Femwt «o!e. 

An agent (if authorised). 

(The principal alone will be bound, unless the ngont ei- 
pressly hind hiinsvlt fur thy performance of his principal) 

Assignees of linnkrnpu, by consent of creditors. 

Attorneys cud solicitors. 

Counsel , 

Executors and administrators. 

Trustees. 

Committee (or if no committee, the wife) of a lunatic— by per- 
inis-Mii ill" thf- ' 'niirt "I" (J I,, in i ■■■■>■. 

Offieer of a public company. 

Amongst tho parties to a reference mny sometimes be 
included a " third party." It would appear that even if 
not made a party to the reference, the consent of an indi- 
vidual to the proceedings will, in many cases, preclude 
him from disputing his obligations to abide by the award. 
A third party may be added after the reference hatt com- 
menced, and the arbitration may proceed as if all three 
parties had been in tho original order of reference. 

I would here mention a peculiar case, showing how 

• If a partner submit for himstdf nod p.irlncr. it only binds himself; 
and further, should Ida partner refuse to ugns*, the breach of sub- 
mission to the award rests with tlie partner who signed. The other 
purtner is considered a stranger to the award. It must also be remem- 
bered that power to sue does not confer power to refer. 
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acquiescence may render a third person bound by an 
award. The landlords of two adjoining estates, let on 
lease, referred to a surveyor to determine and stake out 
a disputed boundary between the two properties. The 
tenant of one of the estates, who, though not a party to 
the reference, by his conduct assented to the staking out 
of the line by the arbitrating surveyor, was held bound 
by the decision as if he had been an original party to the 
submission. (Taylor v. Parry, 1 M. and G., 604.) 

It should be noted that the acts of an attorney's town 
agent are as binding on a client as those of the attorney 
himself. This is not so with the acts of a confidential 
clerk. An attorney's consent to a judge's order referring 
a cause being made a rule of Court as to an enlargement 
of time, is binding on his client. Indeed no consent is 
necessary on the part of the client. If the attorney con- 
sent for time on any point, it is enough. 

A bankrupt, by submitting to a reference, binds him- 
self, but not his estate. 

Savings banks, friendly societies, and benefit building 
societies, appear to be bound to refer all matters of dispute, 
having no other remedy under the statute. 
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CHAPTER II. 



REFERENCE— UO S'SEflUES l.'E OP EEKO] 

WE have now seen what matters may he submitted to 
arbitration, and a goodly list they make; but I 
venture to think it is not nearly so large as it will be iu 
a few years' time. Wo have also seen who are the parties 
who may refer, and have now to consider what is a " sub- 
mission." 

It will be seen by reference to the First Edilion lhat 
what I predicted would fake place has occurred, and that 
the list of matters to he referred has largely increased. 

The submission is the necessary agreement by which 
the parties agree to submit their differences to the decision 
of an arbitrator, and formerly the legal authorities agreed 
it could bo made " in any manner tliat expressed the agree- 
mont of the parties to he bound liy the decision of the 
person chosen to determine the matter in controversy." 
Thus, no formal submission was absolutely necessary, 
though of course usual. But now in England and Wales 
by the recent Act, which came into force on the 1st Janu- 
ary, 1890, a verbal agreement cannot bind the parties, 
because in that Act the submission is required to be in 
writing (clause 27, 52 and 53 Vict.). 

" In llila Act, uuleaa tlio contrary intention appears, — 
'Submission ' iiii'iiu.-* ;l wriltcu iijini'tuiuit (■■.' a u limit present or 

future differences to arbilration, whethtr an arbitrator is named 

therein or not." 
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And if no special intention is expressed withdrawing 
the reference from the Arbitration Act, 1889, the sub- 
mission will bo under the provisions of that Act. 

It should be particularly observed that the submission 
must include and specify all the matters intended to be 
referred to the arbitrator, as he has no power to deal -p 
any matters not so specified. Indeed, his doing so would, 
in a majority of cases, as will be hereafter explained, 
altogether invalidate his award. 

The form of Submission in England and Wales under 
the Arbitration Act is— 

Provisions to be Implied is Submissions. 

a. If no other mode of reference is provided, thy reference shall be to 
■j single arbitrator. 

6. If the reference is to two arbitrators, the two arbitrators may 
appoint nn umpire at any lime within the period during which they 
have power to make an award. 

e. The arbitru torn hIulII mate their nwaril in writing within three 
months after entering on the reference, or after having been called on 
to net by notice in writing I'min any puny to 1 he submission, or on or 
before any Inter day to which the arbitrmoi's. by any writing signed by 
them, may from time to time enlarge the time for making the award. 

d. If the arbitrators liuvi- allowed their lime or es tended time to 
expire without making an award, or titivc delivered to any party to 
the submission, or to the umpire, a notice in writing, stilting that they 
cannot agree, tie- umpire may forthwith enter on the reference in lieu 
of the arbitrators. 

e. The umpire shall make his award within one month after the 
original or extended (i,,,,. ;,pp,,inted fur making the award of the arbi- 
trators has expired, or on or before any later day lo whieh I he umpire by 
any writing signed by him may from time to time enlarge tlie lime for 
making ids award. 

/. The parties to the reference, nnd all persons claiming through 
them respectively, sii:t]l, subject, lo any legal objection, submit to be 
eliunined by the arbitrators or umpire, ou oiith or affirmation, in rela- 
tion to the matters in dispute, ami shall, subject us aforesaid, produce 
before the arbitrators or umpire, all books, deeds, papers, accounts, 
writings, and doeumeni.- "ithin I heir prisaessimi or power respectively 
which may be required or called for, anil do all other things which 
during the proceedings on the reference the arbitrators or umpire may 
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g. The witnesses on the reference shall, if the nrbitratora or umpire 
thinks fit, be examined on oath or affirmation. 

h. The award to be made by the arbitrators or umpire shall be Baal 
BXxl binding on the partita and the persona claiming under them re- 
spectively. 

;'. The cosla of the reference and award ahull be in the discretion 
of the arbitrators 01 umpire, wlio may direct to iiud by whom and in 
what manner Ihoae eoata or any part thereof shall lie paid, and may 
tax or settle the amount of costs to he so paid or any part thereof, and 
may award costs to be paid as between solicitor and client. 

The usual terms in England and Wales are those 
given in the first schedule of the Act, 52 & 53 Vict., and 
quoted fully above. 

A very useful clause, which, though sometimes inserted, 
does not properly belong to the '" usual terms," is ono 
giving to the arbitrator power to direct what ho shall 
think fit to he done by the parties respecting the matters 
referred, as in clause 9 of the Form of Submission above 

Whether the submission bo parole, or by agreement, 
deed, or in whatever manner, it is of the highest impor- 
tance that the same matter should bo referred to by both 
parties, and hence the desirability that the submission 
should not only be in writing, but that it should be in 
ono document, signed by both or all parties. Should the 
submission relate, in the mind of one of the parties, to 
one matter, or one phase of a dispute, and to another in 
the mind of the other party, not only will the incon- 
venience arise that the decision wDl relate to a matter 
which one of the parties never intended to refer, but, if it 
can be shown that the parties intended to refer different 
matters, the award will be altogether invalid. I have in 
my mind a case where one party appointed an arbitrator 
to determine a dispute respecting the construction of a 
lease and the damages sustained, while the other in his 
appointment alluded only to the construction of the lease, 
and omitted all mention of tho damages; in consequence, 
the whole award was void. 
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The submission should be left with the arbitrator, as 
it is the document which gives him his authority and 
defines his powers, and he also requires it from time to 
time for the purpose of making necessary indorsements. 

The power of an arbitrator, clause 7, subsection (c), is 
defined thus, — 



"The arbitrators or umpire acting under a submission shall, 
unless the submission expresses a contrary intention, have 
power — 
(a.) to administer oaths to or take the affirmations of the parties 

and witnesses appearing ; and 
(6.) to state an award as to the whole or part thereof in the form 

of a special case for the opinion of the Court ; and 
(c.) to correct in an award any clerical mistake or error arising 
from any accidental slip or omission." 
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CHAPTER HI. 

OP REVOGATIOW — FORMERLY MIGHT BE MADE BY EITHER PARTY WITH- 
OUT LEAVE — REASON — CONSEQUENT INCONVENIENCE — LEAVE OP 
COURT REQUIRED FOB REVOCATION — COURT MAY REVOEE IP ARBITRA- 
TION IMPROPERLY OBTAINED — CASES TRIED SINCE INTRODUCTION 
OP ACT. 

HAVING now explained the various methods by which 
a matter may be submitted to arbitration, it will 
be well to consider how such submission, when made, 
may be revoked. 

It appears that prior to the passing of the 3 & 4 Will. 
IV., c. 42, the authority of the arbitrator might be re- 
voked at any time before the award was made, at the plea- 
sure of any party to the submission, whether the submis- 
sion was by agreement in writing, by bond, by deed, by 
judge's order, by order of Nisi Prius, or by rule of Court, 
and notwithstanding it was made irrevocable by the 
express words of the submission. The reason of this was 
that nothing of less power than legislative enactment 
could make that irrevocable which was, in the very 
nature of thiugs, revocable, as the aribit rater being 
appointed by the consent of the parties to act for them, 
could no longer act when that consent was withdrawn, 
and any award made consequent to a revocation was 
therefore a nullity. Either of two parties to a submis- 
sion, or, if there were several, any one of them, could, 
by revoking the authority of the arbitrator, render the 
submission void as to all, even against the will of his 
co-plaintiffs or co-defendants. 

Great inconvenience and injustice having, however, 
frequently arisen from this state of affovra, \\. ^*& «a»R\*&L 
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by section 39 of the above- mentioned Act (3 & 4 Will. 

IV., o. 42) as follows :— 

"The power atid authority of any arbitrator or umpire ap- 
pointed by or in pursuance of any role of Court or judge's order. 
or order of Nisi Prius, in any action now brought, or which shall 
hereafter be brought, or bj or in pursuance of any submission to 
reference cnlainiij;; nn iiuti-iiiu nt Unit such suLinisfion shall be 
made a rulo of any of Ilia Majesty's courts of record, shall not 
be revocable by any party to auch reference withont the leave 
of the Court by which such rule or order shall be nude, or which 
thall be uienlinin.il in sii'li eiiliiuiaisioii. or by leave of a judge ; and 
the arbitrator or umpire shn.ll, anil may, and is hereby required 
to, proceed with tin 1 rclVicin'i'. nMlwitlislaiidiu;; any such revoca 
tiou, nnd to make such award, although the person making auch 
'1 not after w; mis at-trial I he reference." 



Although this Act is now repealed, under the second 
schedule of the Arbitration Act, it is practically re-enactod 
because the new Arbitration Act, 1889, provides in section 
1 as follows :— 

"A submission, unless a ri.ut r.iry intrntinn is expressed therein, 
shall be im?voenliIe. except by leave of tin.' Court or a .judge, and 
shall have the same i ilVci. in nil rosports as if it had been niado an 
order of Court" 

The only power to set aside the award is given in 
section 11, sub-section 2, of the Arbitration Act, 1889, 
which provides that — 

'• Where nn nrbii rater or umpire has misconducted himself, or an 
arbitration or award has be.n inipr-i ■in-rly procured, the Court may 
set the award aside." 

"With regard to the period prior to the Common Law 
Procednre Act, 1854 (17 & 18 Vict., c. 125), the death of the 
arbitrator of necessity revolted the submission. By that 
Act, however, in case of the death, refusal to act, or in- 
capacity of a single arbitrator, a judge may appoint a a 
one if the parties do not ; and by section 13, where one of 
two arbitrators fails For the like causes, unless the parties 
appointing him appoint a fresh arbitrator, the remaining 
p may be appointed to act alone. 
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Although the new Arbitration Act cancels this section, 
it practically re-enacts it by clause b under section 5, as 
follows : — 

(6.) " If an appointed arbitrator refuses to act, or is incapable of 

acting, or dies, and the submission does not show that it 

was intended that the vacancy should not be supplied, 

and the parties do not supply the vacancy : 

any party may serve the other parties or the arbitrators, as the 

case may be, with a written notice to appoint an arbitrator, umpire, 

or third arbitrator. 

If the appointment is not made within seven clear days after 
the service of the notice, the Court or a judge may, on application 
by the party who gave the notice, appoint an arbitrator, umpire, 
or third arbitrator, who shall have the like powers to act in the 
reference and make an award as if he had been appointed by 
consent of all parties." 

And again in section 6, thus : — 

" Where a submission provides that the reference shall be to 
two arbitrators, one to be appointed by each party, then, unless 
the submission expresses a contrary intention — 

(a.) If either of the appointed arbitrators refuses to act, or is 
incapable of acting, or dies, the party who appointed him 
may appoint a new arbitrator in his place ; 
(fc.) If, on such a reference, one party fails to appoint an 
arbitrator, either originally or by way of substitution as 
aforesaid, for seven clear days after the other party, 
having appointed his arbitrator, has served the party 
making default with notice to make the appointment, 
the party who has appointed an arbitrator may appoint 
that arbitrator to act as sole arbitrator in the reference, 
and his award shall be binding on both parties as if he 
had been appointed by consent : 
Provided that the Court or a judge may set aside any appoint- 
ment made in pursuance of this section." 

We now have to give the cases which have been tiied 
since the Arbitration Act came into operation on the 1st 
January, 1890, and it will not surprise roy readers that 
they are very limited : up to the date of going to press I 
have but two cases. 

The first was an effort to set aside an award, or refer it 
back on the ground that an award could be reviewed the 
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BBiue as the verdict of a jwry. The Court held that this 
was not bo, and I think my readers wil] agree that liti- 
gation would have been vastly increased if the Court had 
taken a different view. I give the case asreported by my 
friend Mr. Warburton, solicitor. 

Unouros yon setting aside Award. — Judicature Act, 1873, Bee. 
58— Arbitration Act, 188!) (52 4 53 Vict., Ch. 49) sec. 15, 
aubseoe. 1 & 2. 

By the Arbitration Act, 1885, sec. 15, it ia enacted: (1) "In all 
CHSuB of reference to on official or special referee or arbitrator under 
an order of the Court or a judge in any cause or matter, the official or 
special referee or arbitrator shall he deemed to be an officer of the 
Court, and shall have such authority, and shall conduct the reference 
in each manner, as may be prfscrilvd by rules of Court, and subject 
therelD as the Court or a judge may direct." 

(2) " The report or award of any official or special referee or 
arbitrator on any such reference shall, unless set aside by the Court or 
a judge, be equivalent. 1" llu- vc-ruii't of a jury." 

By sec. 58 of the Judicature Act, 1873, it is enacted that " The 
report of any referee upon an; question of fact shall, unless set 
aside by the Court, lie c(juiv!i,lt'iit in tin: verdict of a jury." 

Application was made to aet aside or remit hack the award of an 
arbitrator — a civil engineer — on the ground that the award was not 
final, but was linlilt In be revuvved in the siirue manner as the report of 
the oliiciid referee. 

Held, that the 15th section of the Arbitration Aet, lfiSfl, bad not the 
effect Contended for, tiinl iipplieidiNii dismissed, (I)'irli.ntil->n Woijgon 
Co., Limited, v. Harding and the Trouville l'ier and Steamboat On.. 
Limited, W. N. (1890) 182. 

The second ease, which I give as reported in the daily 
papers, was an application to revoke a submission on the 
grounds that in this case the arbitrator had interest which 
would probably create a bias, and, as will he seenj the 
application was granted. 

Queen's Bench Division. (Before Mr. Justice Weight and Mr. 
Justice Collins.) In be Contracts between Baring Bhothers 

ANU CO. AND DOCLTON ASD Co. 
Sir Charles Itusstll, Q.C., Buid he appear, ,1 with Mr. Ttouckiverts in 
support of an application on the part of Messrs. Baring Brothers for 
the revocation of a aubmisaiou to arbitration. The application was 
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marie under section 1 of the Arbitration A<t. 1889, which provided 
thai » submiaa ion, unless ii contrary intuutiou was expressed therein, 
should he irrevocable, wraept by luavo of the Court or n judge. 
Messrs. Bjiiing did not allege in this case that any contrary intention 
appeared in the docinnc'nl itai.lf. l.mt. tin.- nppiieiiliou wua made on the 
ground that in the eireumstauees of this oasa the arbitrator or arbi- 
trators named had interests which « on Id j -!■ .1 ■:•. I ■ I >* create a bias: and 
n the ground (hat tin.; arbitrator, named were originally a Hrm of 
three persona — Mi.'--r:'. Ratenian. Parsons and Uateinan— of whom one 
of the Batomans had died, whilst the Other had retirud, only Parsoua 
"ning. Application wan made in the first instance to a Masier, 
who on June 17 made an order giving Jli---ir l.f itiug leave to revoke, 
but that order was set aside by Mr. Justice Day. ami the present appli- 
cation was by way of appeal against that division. With regard to 
the facta of the case, it appeared that the tlnn uf Meaara. S. B. Hale 
aud Co. obtained a concession from Ihe authorities at Buenos Ayres for 
the construction of certain waterworks and other similar works, and 
[feat a company was formed for the working <<f that concession. Measrs. 
Hale became contractors under the company I'.ir doing the work, and 
i their turn employe!. 1 Messrs. Baring Mrnthera to make contracts lor 
i for the aupply of matcriala manufactured by Messrs Donlton, 
principally lerra-cotta goods, which were to he inspected here and then 
Bent out to Buenos Ayres. Messrs. Bnteman, Parsons and Batcman 
e the nrbitratnra to whom disputes were to be referred. Baring 
Brothers, although only agents for Messrs. Hale, contracted as princi- 
pals fur a large portion of the work, and Minors. [latcnun. Parsons 
1 Batcman wore 1o be paid fur passing the goods on board ship. 
Messrs. Do ul ton had a churn lor .i'KJii/. against Messrs. Baring, and 
; main question would be whether they were entitled to be paid a 
n of 24.000?. as damages iu respect of delay. Then there was an 
notion by Messrs. Batcman. I'liixiiis and Italcnian against Messrs. 
Baring for commissi;; n. Messrs. Baring, in this proceeding, brought 
into court, and they also cotmtercl aimed. There was a third 
I by the arbitrators against Messrs. Hale for commission 
iti spec tin:? and passing work. 

Mr. Justice Wright remarked that if an arbitrator was shown tt 
interested in the matter mi dispute, it would 1* n strong thing to 
that he should bo allowed to go on with the arbitration. 

Sir C. Bussell thought it would, and here the arbitrators * 
interested in various ways, whilst there was also the point that of 
the original firm Mr. Parsons alone remained to represent it. 

The Hun. Alfred t.:ytl:el toll, in opposing the pLpplicaliuii. said that 
as not a case of general or ordinary submission to arbitration, 
is a case of special reference to a [.articular firm, which h 
superintended the operations of the contracts for three years, and y, 
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alone in a position to deal with all o,uesti.jDs that might arise in con- 
nection with the contracts. There was nothing to show that Mr. 
Parsons, who hail represented tlie firm from the first, was likely to be 
biased in any way. The learned counsel also contended, on the 
authority of decided cites, that there was no ground on which the 
Court would be justified in revoking the submission to arbitration. 
As to litigation, there was simply the tare fact that it had com- 
menced, and there was no evidence of anything like hostile feeling in 
the matter. He maintained that a submission could only he revoked 
in the event of misconduct being shown on the part of the arbitrator. 

Mr. Justice Wright said disputes had arisen between Messrs. Boring 
and Messrs. Bateman which had not been foreseen when the arbitration 
clause was agreed to. That being so, it was competent to Messrs. 
Baring to say that new circumstances had arisen to justify them in 
claiming the relief now asked for. There was no ground whatever for 
Imputing any wrong conduct or intention to Mr. Parsons, but circum- 
stances bad arisen which rendered him unfit for being arbitrator. 
There would therefore be leave to revoke as to Mr. Parsons, and the 
arbitration would go on before some other arbitrator to be agreed upon 
by the parties or to be named by a judge. 

Mr. Justice Collins concurred, and the application was granted, with 

There is also a case tried on the 29th April this year 
which throws light upon the power of the Court to inter- 
fere where fraud is alleged. This caBe arose in 1889, the 
award being made on 9th. May in that year, and therefore 
before the new Act came into operation, and the ground 
of the action was, the umpire exceeded his power and 
that the claim was fraudulent. As will be seen from the 
report I give, the jury were of opinion that the claim 
was fraudulent, and the Court thereupon set aside t 
award, because it ia clear that under the new Act similar 
proceedings would have the same result, as section 11, 
subjection 2, provides that an award which has I 
improperly procured may he set aside, 

(Before Mr. Justice Weight and a Special Jury, sitting at 
Guildball). 

gpEKCE V. BfCHOLD. 

This was an action by the plaintiff, the assignee of a policy taken 
out by one Enid Wiedcuiuller in the Norwich Union Office, t< 
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IlOi., tlie amount of an award given by ira umpire iu arbitration in re- 
spect of a fire Manning on premises in Gutter-Line on June T2, 1SN8. 

The defendants pleaded tbat the umpire exceeded his j mti, and that 
the claim was fraudulent. 

Mr. Candy, Q.C.. and Mr. E. Home William* appeared for the 
plaintiff; and Mr. Finlnj, Q.C., and Mr. Graliam for t}je defendants 

Mr. Candy, for the plaintiff, said tbat bis client by assignment was 
the holder of a policy lor 5(10/. on tho defendants in respect of premises 
occupied at the date of it by Wiedemiiller. Tlie facta allowed tlmt ■ 
month alter the insurance was taken out n firo occurred on the pre- 
mises, and tha assured sent in a claim, which was resisted by the 
company. An ficth'ti w ; i > brought, which was iLl'icrwi.rils stayed, and 
when the present proceedings were in chain herd the question was re- 
ferred to a rb it ration. The arbitrators were unable to agree, and an 
umpire, after inquiry, on May !), 1 *"'.', made an award of lltli., being 
in respect of goods belonging to Wiedemiiller and one Chaa. Trevor, 
for whom be held goods on oommiafliim. Tho umpire directed pay- 
ment of the sum forthwith, but ilclcuduiils resisted tlie award, and 
hence the present action. In the meantime Wiedemidler hud parted 
with his interest in the award to a Mr. White, whu on bis part had 
assigned it to the present plaintiff. Tho material issue between the 
parties wns tbat Wicleuiiilter pii>li-.--,.,[ {,> exhibit aecmiuts of the loss 
sustained which he knew to be false, and the question was how far tlie 
defendants, u"l list vine; t-ikcu any ;k-ps to set aside tho award of May 
, were now entitled to set up under one of the conditions of their 
policy an allegation that the whole thing front beginning to end was 
Voided by reason of the fraudulent in ten ■present ill ions ol Wk-.lcmullcr. 
The policy nii-i ii.i-i-iiiiu.tii- were then put in, after which, 
Sir. Giuliani, on behalf of tlie company, said tbat the whole occur- 
as remarkable. The lire occurred exactly nuc month afler the 
3e, and tlie original claim nent in was lor [<:!'. 'is. 1 Id. iu respect 
of Wiedemiiller's goods, and 43t!/. 7fl. M. in respect of the goods of 
Charles Trevor, which, it was said, Wiclemliller lie Id en coin mis-inn. 
It turned out that nt tile time Trevor and Wiedemiiller wcro living in 
n at a small tavern near. After the Barrage had In en sorted — 
the fire being found out and estingui-heil almost haniedbitely — the 
services of a Mr. Lewis were retained by Wiedemiiller as vainer, and 
he advised that tlie claim for 529/. lis. Sit could nut be sustained ; that 
Wiedemiiller had better abandon the claim altogether and take tho 
salvage and make what- lie could of it. 

Evidence was then given which shewed I hut the value of the goods 
nothing like tlie amount first claimed, and that the damage done 
not so greatas alleged. 
Tho Foreman of the Jury: We are of opinion it is a fraudulent claim. 
Mr. KinU> s.ihl he won hi nit press the case further. 

C '1 
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Mr Candy said he "would only say that the only question of any* 
importance, that of fraud, was not gone into before the arbitrators or 
umpire, and that it was only when a claim was made for payment of 
the award that the defendants decided to fight the case. 

Mr. Justice Wright said he had only to say that the plaintiff could 
not complain, because the claim under the policy was originally as- 
signed by Wiedemtiller to Mr. White, who acted for him, and then 
assigned to the plaintiff for a debt of 20/. and payment of another 15/. 
He thought it was the absolute duty of the defendants to have the 
matter tested, both in the interests of the public and of their own 
shareholders. 

The jury thereupon gave a verdict for the defendants, having found 
that it was a fraudulent claim. 

His lordship gave judgment accordingly. 

Mr. Candy : Under the circumstances, may I ask you to make the 
order without costs. 

Mr. Justice Wright : I have no power unless good cause is shown. 
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WE now approach, perhaps, the most important part 
of our subject, viz. the consideration of who may 
be an arbitrator, the method of hie appointment, his duties 
and qualifications, and the principles which should guide 
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Sometimes the class from which the arbitrator for 
settling particular disputes should he selected is indi- 
cated by statute, as under 5 Geo. IV., c. 96, by which it 
ia enacted that the referee for settling, by arbitration, 
disputes between masters and workmen, ie to be a justice 
of the peace, if the parties can agree on one ; if not, there 
are to be two arbitrators, one a master, or the agent or 
foreman of a master, and the other a workman in the 
calling respecting which the dispute has arisen. 

I alluded in a former chapter to the subject of disputes 
between masters and workmen, saying that though by 
special Acts they were made subjecis for arbitration, they 
were not likely much to concern the surveyor. Here, 
again, it would almost seem that, from the apathy of the 
profession, or from eome other cause which would surely 
be worth while to try to discuver, a class of work fur 
which, in certain cases, no one should be so qualified 
as the surveyor, bad fallen into other hands. In the 
numerous, frequent, and lamentable contests between 
labour and capital, to which no callings are more subject 
than the building trades, who so fit a person to hold the 
scales of justice as the surveyor — the man who, acquainted 
with the nature of the interests involved, the class of 
parties concerned, the qunlilkEitious called into require- 
ment, the nature and value of the services rendered, is yet 
a partisan to neither side, though a friend to both ? The 
ever-raging warfare between the two great elements in 
the economy of cur commercial system might, and indeed 
does, form a fruitful subject for the essays of the phi- 
losopher. Even tbe late Lord BeaoonBfield had his pet 
theory on the matter, attributing the discord which is 
continually making itself apparent by " strikes," to, I 
believe, the depreciation in value of gold. With such 
abstract theories we have nothing to do, hut with the 
practical and business portion of the subject the architect 
and surveyor is intimately concerned. In hia O' 

he is one of the chief sufferers by the stagnation 
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which ia ever and anon caused by a " difference " between 
the operatives ia some particular department of the 
building trades and their employers. In the incon- 
venience occasioned, not only to himself, but to his clients, 
by the occurrence of a strike during the progress of 
building operations tinder his superintendence, he is agaiu 
made aware of bis interest in the dispute. And this 
being so, why, I ask, should not the architect, having so 
close a connection with the matters in difference, accus- 
tomed, as he is, to act as arbitrator between client* and 
contractors, and accustomed, too, as he is (or should he) 
to weigh the evidence and facts, and form an impartial 
opinion thereupon, bo the person customarily selected as 
arbitrator in such disputes ? 

The foregoing paragraph appears in the previous edition 
of this book, and I am glad to find the advice then given 
has been followed. 

My readers will remember the very long and serious 
strike in the carpenters and joiners' trade in London which 
extended over so many months and which appeared to lie 
incapable of settlement till the parties agreed to refer 
their dispute to the President of the Koyal Institute of 
British Architects, whose award up to this date has been 
honourably observed by both parties. 

The difficulties of the position must not be overlooked 
nor lightly estimated, for there is one grand distinction 
between awards given in disputes of this character and 
those of arbitrators appointed to decide an action- at-law. 
This is, that in the latter case the award can be enforced, 
but in the former there is no guarantee beyond the good 
sense and honourable feeling of the parties, that they 
abide by the arbitrator's decision. He is therefore in 
truly dignified bnt difficult position, that he must con- 
vince both sides of the justice of his decisiou, to secure 
for his award respect and obedience. Truly this i 
glorious responsibility, and happy the man that can rise 
the greatness of the occasion. Patience, clear-headedness. 
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impartiality, the dignified maintenance of due authority- 
all must be called into play, Great iB the difficulty, 
the responsibility, bin glorious the reward, 

While on the subject of " "Who may be an arbitrator," 
it may not be inappropriale to offer a few reflections as to 
why barristers are so universally selected to fill the post 
of arbitrator in cases involving surveying and other tech- 
nical questions. No doubt the one great advantage they 
possess is that they are, from their training, adepts at the 
eonduet of an inquiry, and acquainted with the laws 
which should govern the receiving or rejecting of evi- 
dence. But these are qualifications which study and 
observation will impart equally to the surveyor, who 
possesses over the barrister the immense advantage of a 
technical knowlcdgo, which is the result not only uf much 
study, hut of long experience, which the legal gentleman 
of course cannot have, and therefore it is that I would 
endeavour to incite the members (especially the younger 
ones) of my profession to apply themselves to the attain- 
ment of those qualifications, which, added to their own 
peculiar knowledge, should mate them much better fitted 
th»n any mere lawyer to act aw arbitrators in cases bearing 
on their own profession. While admitting the very great 
talent to be found at the bar, still, judging from the 
statements of barrister- friends ef my own, I think it would 
be generally admitted, even amongst lawyers, that they 
cannot decide on technical matters so readily or so well as 

An arbitrator should be a person who stands indifferent 
between the parties. He is a person selected by the 
mutual consent of parties to determine disputes between 
them, and hence arises the curious point, that even 
lunatics or infants are not legally disqualified for the 
ofHce, for every person is at liberty to choose whom he 
^leases, and if parties prefer to select such an arbitrator, 
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they cannot afterwards object to the deficiences of the 
person they have themselves selected. 

Owing a debt to, or being a creditor of, one of the 
parties does not disqualify a person from filling the post 
of arbitrator; but if he have any secret interest in the 
subject in disputo, or any bad feeling towards either 
party, he is not a proper person to bo a judge between 
them. It appears that if an arbitrator uses any expres- 
sions towards cither aide which indicate a strong bins or 
predjudice, or shows that he is actuated by any hostile 
feeling, the award may be set aside ; and this may be 
done even where there is no cause for impeaching the 
conduct of another arbitrator who has joined in the 
award. 

An arbitrator should not enter into a private agreement 
(-Chichester u. M'Intyre," 1 Dowl. N.S., 460) with a 
party respecting the subject of reference. In this case 
the arbitrator arranged that the tenant should lay out a 
large sum of money upon certain premises, and took into 
consideration such outlay in his award, though the land- 
lord had no power to enforce the outlay. The decition of 
the Court on the award was, that, being liomi fide, it was 
good in law, but objectionable. 

An arbitrator must, of course, bo incorrupt, and must 
not take money for his charges from one of the parties 
without any bill delivered, or before the making of the 
award. Io such a case the award has been set aside. 
Nor may he buy up the iiua-scurtiiiued claim of any party 
interested; such a proceeding would, as the law author- 
ities say, " corrupt the fountain, and eontaininato the 
award." 

It is hold, however, that an architect employed by a 
client to superintend a builder in building bis bouse, may 
be an arbitrator between his employer and the builder, 
although his reiiiununitkni ia a commission on the amount 
of the buildor's charges. 

It is an interesting point that a party may even be an 
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arbitrator in bis own case, if his opponent agree to bis 
deciding tbe dispute, and the Courts will not over-rale 
his decision, even though it be in his own favour. 

In order to set before my readers the essence of tbe 
information I endoavonr to furnish in as handy a form as 
possible, I will now give the substance of the foregoing 
remarks in tbe form of a Table. 



oing 



Table III. 

Qnalifiraiiorm of an Arbitrator. 

Should be indifferent Ixitween the piirties. 

Should enter into no priVBte arrangement with any 01 

ing the mutter in dispute. 
Must linve no tjt'Civt inti.n-at in tie issue. 
Must have no bud feeling li.wnr.ln ,-itlier party. 
Must use no i-ipri anions indicating bias. 
Must bo incorrupt. 

Must not tiike money tilt his charges bufore award is made. 
Must not buy up unascertained claims. 
Is not b'_-:illy <li.sijii:i[irif,i if an infant or u. lunatic. 
Ib uot legally dipjjiialiliiil if ;i debtor or urciiitor <>r one of the 

parties. 
la not lordly Ji* |iinlifi .1 from arbitrating in hia own euse. 

The method of appointment of the arbitrator is, as will 
have been seen, usually regulated by the " submission," 
which contains a clause referring to his appointment. 
Where arbitrators are to be named after disputes shall 
have arisen, if one party says, " I appoint A. as the arbi- 
trator on my behalf, pursuant to such -and -such an agree- 
ment," this is sufficient. The appointment need not recite 
or refer to the matter in dispute. 

It appears, however, that acceptance of the office by 
the person nominated is necessary to perfect the appoint- 
ment. I will here give a hint which may be useful. 
Where there are to be two arbitrators and an umpire 
between them, and you are appointed au arbitrator, and 
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have knowledge of the appointment of the arbitrator on 
the other side, arrange an early meeting to settle method 
of procedure, and especially to nominate the umpire; for 
wi/(7 he is appointed, the law holds that no acts of the 
arbitrators are good. In these cases there is much tech- 
nicality to be observed ; for instance, the appointment of 
one of the arbitrators is not complete until it haB been 
notified to the other side. You will notice the importance 
of this, because if (as is very usual) the appointment is to 
be made by a certain day, it will be too late, though ihe 
arbitrator be nominated on the appointed day, if informa- 
tion thereof he not given to the other bide until the day 
after. 

It is worthy of note that an arbitrator or umpire must 
not he appointed by the simple (though, perhaps, plebeian) 
method of "tossing-up"; the Courts having decided that 
the appointment must be the result of choice, not chance. 
The same objection will, therefore, of course apply to 
drawing lots. It in well to know this, as the temptation 
to seize so short a road out of a difficulty as that presented 
"by the " hazard of the die," is frequently great. It 
appears, however, that where each party nominated a 
person who was admitted by the other to be fit and proper 
and the selection between the two persons so nominated 
■was made by tossing-up, it was held that the appointment 
was good. And it is also clear that an appointment by 
lot may be made good by consent of the parties to the 
reference, provided they have full knowledge of the cir- 
cumstances. If tho person appointed as umpire refuse to 
act, the arbitrators may appoint another, and where an 
umpire has once been properly appointed by the arbi- 
trators, his appointment will in no way be affected by the 
disapproval of the parties. Where the form of appoint- 
ment of umpire by the arbitrators is set forth in the sub- 
l, no doubt will arise. 



i 



Coming now to the consideration of the principles which 
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should guide an arbitrator in the discharge of the duties 
appertaining to his offico, we find that the best authorities 
give as a general rulo for his direction that " he should 
endeavour to arrive nt his conclusions upon the same 
rules and principles as would have actuated the tribunal 
for which ho is substituted." He must also look carefully 
to the terms of the submission, as the document which 
confers his powers, and endeavour therefrom to gather 
the intentions of the parties. Thus, if the submission 
refer to "all matters in difference" between eertain 
parties, it would be competent for the arbitrator to exer- 
cise equitable, as well as strictly legal, powers, as, for 
instance, to decide according to his opinion of the in- 
tention of a certain deed in which there is an error; 
while if he lie culled upon to decide only upon the c 
struct ion of the deed, he would be bound by the actual 
terms contained tiwrein. 

An arbitrator is nut always bound by the strict rules 
of practice adopted in the Courts. Thus, he may allow 
interest in ta«'r-g an account between parties, though a 
well-known rule would prevent this being allowed by tha 
Courts. 

It even appears clear that an arbitrator, knowing t 
law, may, in order to make what lie considers to be, under 
all the circumstances, an equitable decision, absolutely 
disregard the law, and it will be no objection to his 
award that in some particular point it is manifestly 
against law. 

As regards the time up to which matters in dispute 
occurring come under an arbitrator's jurisdiction 
appears that under a submission of " matters in difference 
in a cause," he is not justified in dealing with a c 
arising after the date of the writ, as he can decide r 
nothing but what could be recovered in the actioi 
Special provision in the submission, however, may give 
him jurisdiction over matters occurring subsequent to the 
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commencement of the aetion, and in cases also where 
there is no action parties can give an arbitrator power to 
decide on contingent claims or matters in dispute arising 
after the date of submission. 

A frequent instance of this is where it is left to the 
arbitrator to decide as to the costs of the reference and 
award, all of which of course accrue after the date of the 
submission. 

A case worthy of note is one in which a railway com- 
pany h'ltl taken certain lands* mid bold tlu-in some years. 
An arbitrator, appointed to settle the price to be paid, 
and to direct conveyances, was held entitled to consider 
all clams for mesne profits up to the time of making his 
award. 

As regards the duration of an arbitration, or the time 
within which the award must be made, formerly, where 
the submission stated no time, it appears that the arbi- 
trator could, if he so pleased, and if tho circumstances 
permitted of his doing so, make his award on the very day 
on which the submission was executed ; while, on the 
other hand, under the Common Law Procedure Act, 1854, 
s. 15, an arbitrator was compelled to (unless the document 
or order conferring his authority specify a certain limit) 
make his award within three months from the date at 
which he commenced his judicial inquiry into the case. 
The parties, however, by consent in writing, or the Court 
of which tho document or order had been made a rule, 
could upon good causa shown, extend this time ; and, if 
no period was stated for the extension, it was deemed to 
be for one month. 

Where there were two arbitrators and an umpire, and 
the arbitrators had allowed their time, or extended time, 
to elapse without making an award, or shall have stated 
in writing that they cannot agree, tho umpire then 
entered upon the reference in lieu of tho arbitrators. 

In England and Wales the above Act hut) buen reoea.loji 
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, and in the 



under schedule 2 of the Arbitration Act, and 
naettd in the Arbitration Act, 52 & 53 Vict., 
Int. schedule and clauses e, d, and e, that — 

o. "The arbitratura glial! mate their award in writing within 

iIlmi i dim after entering on the reference, or after having been 

culled (io to net hy notire in writing from any party to the sub- 
nii»»ii)iL, <.r uti (ir before any later day to which the arbitrators, by 
any writing signed by then, may from time to time enlarge the 
tiuii: fur making the award. 

d. If tin' nrbitmtorn have allowed their time or extended time 
I" rxpird wil bunt making an award, or have delivered to any party 
In llin Hiiliniiwtifin, or to the umpire, a notice in writing stating that 
i.liry cm i am I. ni-vri'. the ampin ma] forthwith enter on the reference 
In lieu of the arbitrator!. 

c Tile nil. pin- shall make Ma award within one mouth after the 
original nr cxd-hdi-d lime iippninti-d fur making the award of the 
arbitrate™ | ma expired, or on or before any later day to which the 
umpire hy any writing signed by him may from time to time en- 
large the time for making hie award." 

An arbitrator cannot himself fix a limit for making 1 
award if the submission give him no express power t 
do so. 

When a certain limit is fixed by the submission for 
making tlio award, tho expression " within " includes tl 
last (lay of any given term. Thus, if an award i 
Hindu " within three months from the 25th of March," 
will be sufficient if it be made on the 25th of June. And 
if the time given bo "until" a certain day, the award 
may ho made at any time during that dny, If the limit 
bo expressed to bo merely a certain number of " 
without anything to show an intention to the contrary, 
the term must be computed by lunar n 

By the Lands Clauses Consolidation Act, 1845, the 
award of two arbitrators, neither of whom refuses i 
neglects to act, must be made within twenty-one ( 
after the appointment of ihe last of the two. 

Under the same Act, the two arbitrators previously 
mentioned, whose original powers are limited to twenty- 
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one days, have a power of extension to three calendar 
months, but no further. 

Even where the submission contains no power of en- 
largement of the time, or where it contains such a power, 
and, throngh it not being exercised, the time has elapsed, an 
extension may he made by consent of the parties. Indeed, 
the conduct of the parties will sometimes be taken to 
amount to a consent to enlargement, and a consequent 
revival of the arbitrator's powers. As the consent 
virtually amounts to a new submission, the enlargement 
should in every case be made by a deed of the same 
character as the original submission. If parties know- 
ingly attend meetings after time has expired without 
proper enlargement being made, and make no objection, 
they cannot afterwards claim that the arbitrator's 
authority was at an end. 

Formerly, neither the Courts nor a judge could enlarge 
the time when lapsed, without the consent of the parties ; 
but by 3 & 4 Will. IV., c. 42, it was enacted, that the 
Court, or any judge thereof, may from time to time 
enlarge the term for the making of his award by an 
" arbitrator, or umpire, appointed by or in pursuance of 
any rule of Court or judge's order, or order of Nhi Prius, 
in any action now brought, or by or in pursuance of any 
submission to reference containing an agreement that 
such submission shall be made a rule of any of His 
Majesty's Courts of Eocord." 

As before mentioned, this Act has been repealed, and 
now in England and Wales, under the Arbitration Act, 
clause D, it is provided that : 

" The time for nmkiag an award may from time to time be 
enlarged by order of tlie Court or a judge, Whether Ike time for 
making the award hai expired or not." 

It is necessary to note a difference between the en- 
larging powers of an arbitrator and of the Court. The 
arbitrator must exercise his power within the time 
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originally given for the making of his award; but the 
Court may enlarge a period at any time it thinks proper, 
and the effect will be to render valid any acts which 
would otherwise, from the lapse of the original period, 
have been void. 

The substance of the foregoing remarks will be found 
in the following Table : — 

Table IV. 
Arbitrator's Powers as to Limits of Arbitration. 

Must not deal with matters arising after date of writ, unless by 
special authority. 

May make his award on date of submission, if no special time 
stated therein. 

Under the Arbitration Act must make award within three 
months, unless special arrangement otherwise. 

Cannot extend stated time unless by special power. 
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consider that the arbitration has arisen in 
of the ways indicated in our first chapter, 
and that the arbitrator is appointed. What will be the 
nature of the proceedings, and of his duties, at the first 



Providing the arbitrator acts within his authority, and 
with due impartiality, his word is law as to the mode iu 
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which the reference shall l>e conducted. It lies entirely 
■with him to direct the time and plate of meeting, and it 
is the duty of the parties to obey. It is Tery usual for 
the party wishing to proceed with the reference to wait 
upon the arbitrator with the submission, and request him 
to appoint a meeting. If an arrangement cannot be made 
convenient to all parties, it/will bo for the arbitrator to 
mate an appointment, and give full particulars thereof in 
writing to the party applying, who will serve a copy upon 
his opponent. 

I should mention that, where there are several parties 
to a submission, ihe authority of the arbitrator does not 
commence until all have executed it ; and he has no power 
to decide on a separate issue between two of the parties, 
even though they may have signed, while there are others 
who have not. 

The arbitrator should not fis on too early a day, as the 
partieB have to get up tbeir cases ; on the other hand, too 
distant an appointment may inflict damage on the party 
entitled to recover. And even when the appointment is 
made, the arbitrator may revoke it if he see sufficient 
cause. If either party give timely notice to his opponent, 
and to the arbitrator, that he cannot, or that it will be 
inconvenient for him to attend, the arbitrator may either 
insist on his attendance or make another appointment as 
he shall think fit. 

An intention by either side to employ counsel should be 
notified to the opposing party, to give him an opportunity 
of doing likewise. In a case where no Kuch notice was 
given, and the arbitrator refused to grant a postponement 
asked for by the party who had no counsel, in order that 
he might obtain that assistance, the Court annulled the 
award, on the ground tliat the arbitrator had not acted 
fairly between the parties. 
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An arbitrator will do well to endeavour to assimilate 
the proceedings before him aB nearly as possible to a trial 
" q Court. It is, therefore, usual and proper for the parties 
to be represented by their attorneys or counsel, and to 
appear with witnesses to support their respective cases. 
It appears that arbitrators have tho power to decline to 
bear counsel if they think fit, though it would probably 
be unwise to exercise it. 

Where an arbitrator refused to allow a stranger, skilled 
in the matters in dispute, to assist tho attorney of one of 
the parties, the Court held ho had nut exceeded his powers. 
It has even been said that, under very peculiar circum- 
stances, an arbitrator would be justilied in excluding the 
parties and their attorneys, and examining the witnesses 
himself. On the other hand, a party may properly apply 
to have an arbitration stopped if the arbitrator receive 
evidence against him behind his back, even although the 
arbitrator inform hitn of the evidence, and re-hear the 
■witness in his presence. 

Where certain persons, whoso attendance one of the 
parties wished to have, were excluded without suffi'iient 
justification being shown, the award was set aside on the 
ground that the party's interests might have been un- 
fairly prejudiced. 

It is competent for an arbitrator to take the evidence 
of a porsou who is physically unable to attend, at that 
person's own residence. 

A point in which arbitrations differ considerably from 
trials in Court is the custom (by no means infrequent) of 
both parties leaving their briefs with the arbitrator before 
the first hearing. He is thereby familiarised with the 
nature of tho case on either side, and the proceedings are 
much shortened, as fewer observations of counsel will 
suffice in setting tho facts before him. 

■ol 
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It should be noted, thai under the Lands Clauses Con- 
solidation Act, 1845, and the Railways Clauses Consoli 
tinn Act, 1845, an arbitrator must, before entering upon 
liis duties, make and subscribe a declaration in the 
preMnce of a justice of tbe peace (not necessarily of the 
county in which the matter in dispute arises), in a certain 
form prescribed by the Acts, that he will decide honestly 
and to the best of bis ability. 

An arbitrator must be careful not to close a reference 
too hastily ; and even though a party may have occasioned 
unnecessary diday, the arbitrator must not make hia 
au.iid without giving the party due notice, and au oppor- 
tunity of prupuily going into bis case. Even when the 
time for making the award had expired, excepting two or 
three days, and the arbitrator refused a request to defer 
milking his award until a party satisfied him as to 
I'eitain m; i Iters, the award was sot aside. An arbitrator 
must allow time for a. party to investigate au unexpected 
case set up by his opponent. 

It is very desirable that an arbitrator should carefully 
take written notes of the evidence, for comparison of a 
witness^ exaiiiinalioii-in-chiuf with his cross- examination 
and of the, evidence of different witnesses. They will 
also be useful if proceedings are afterwards takeu on the 
award. 

The arbitrator (by the order of reference) has power to 
call for all books and papers which he may require, and 
compliance with his demands may be enforced by atta 
tnent. Sec first nclit'ilnlc., dailies /and g. 

Too much stress cannot bo laid on the desirability o 
an arbitrator receiving bo private communications from 
either side, and of bearing no evidence except in the 
presence of the opposite party. The dangers of an a 
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ling of the award incurred by bo doing are very great; 
for though there are decisions on either side, the pre- 
ference of feeling, both in the Common Law and 
Chancety Courts, appears to be against upholding awards 
in references where such irregularities have been com- 
mitted. 

; is important to remember that any irregularity on 
the part of the arbitrator may be condoned by the parties, 
and will not viiiate the award if the parties or the party 
aggrieved by the irregularity can be shown to have had 
full knowledge thereof, and by their or his conduct to 
have waived any objection thereto. If, for instance, a 
parly attends meetings after knowing that certain 
witnesses have been examined in his absence by the 
arbitrator, and makes no objection to what baa been done, 
will be held to have waived the irregularity. If 
however, a party appears before an arbitralor and protests 
against his authority, and, that protest being overruled, 
proceeds to cross-examine bis adversary's witnesses, or to 
eall witnesses on his own behalf, he may subsequently 
appeal against the award as being void, providing bis 
objection to the arbitrator's authority be well founded. 
A party may not, of course, quietly wait, reserving an 
objection until he sees what chance he stands of obtain- 
ing an award in his favour, and then, when he finds it 
unfavourable, attempt to upset it on the ground of irre- 
gularity. And in all cases whero an irregularity has 
occurred, it is open to the arbitrator to set matters right 
by apprising the parties of the defect, and obtaining their 
acquiescence in such a fair and reasonable course as seems 
likely to remedy the evil without injury to either party. 

"With regard to the proceeding with a reference in the 
absence of one of the parties, although, as has been pre- 
viously pointed out, such a course is highly injudicious 
and dangerous where both sides are willing to comply 
with the terms of the submission, it is o^en. \o J 0&& ^asNiv- 
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trator (and, indeed, imperative upon hira), in the ease of 
a recalcitrant party, who, having been duly summoned 
neglects to attend, with a view to defeating justice, to 
give him notice of the time and place where he (the arbi- 
trator) intends to proceed with the reference, and so to 
proceed in his absence if ho still neglect to attend. An 
arbitrator may also proceed ex parte where a party refuses 
to attend after having unsuccessfully attempted to revoke 
the submission on the ground that the arbitrator had no 
authority. In all eases of proceeding ex parte, however, 
the arbitrator must he careful not tu do so without giving 
the refractory party due notice of his intention. And 
even after a party has refused and neglected to attend 
several meetings, still due notice should he given him of 
all further meetings held up to the conclusion of the 
reference, to give him an opportunity of changing his 
mind if he thinks fit. 

An erroneous decision by an arbitrator on a point of 
evidence, such as t.ho admissibility of certain documents 
or the propriety of allowing proof of certain facts, will 
not invalidate an award ; but a refusal to hear certain 
evidence under a mistaken impression that it refers to 
matters not within the scope of the reference will he con- 
sidered as an omission to decide on all matters submitted, 
and will be fatal to the award. Therefore, if a doubt 
arise as to whether a certain matter is within the refer- 
ence, the arbitrator will do well to receive the evidence, 
and deal wilh the doubtful matter in his award separately 
from the others. In this way, if the mutter should 
properly have been excluded, his award will be bad only 
as regards that matter, and will hold good as to the rest, 
while bad he omitted to deal with all that should have 
been included, the mistake would be fatal to the whole. 



An arbitrator is not bound to confine himself to evidence 
upon the matters submitted for his decision, if inquiry 
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into collateral subjects bo necrssary to enable him to 
arrive at a right decision. In some cases the arbitrator 
has power, under the terms of the reference, to apply to 
the Court for directions on any subject on which he may 
be in doubt, when his proper coarse will be to " state a 
case " setting forth the necessary facts. An arbitrator's 
power of amending errors in the record will depend on 
the terms of the submission. 

Although an arbitrator may not delegate his duties* to 
any other person, but must perform them himself, he may 
take the opinion of others upon certain questions affecting 
the merits of the case before him. Lord Alvanley, upon 
this point, said, " A man may make use of the judgment 
of another upon whom he can depend, and the valuation 
of that person is his if he choose to adopt it." An arbi- 
trator may therefore avail himself of the assistance of 
persons specially skilled on any point wherever he may 
fool he stands in need of it. At the same time he must 
not place a blind and implicit faith in the opinion so 
given him, but only use it in forming his own judgment ; 
aud the obtaining of such assistance will not relieve 
him from his obligation to hoar evidence on the points in 
question. 

If a legal arbitrator be objected to, and a layman be 
appointed, either party may successfully object to his 
employing an attorney to sit with and advise him. Even 
if he employ an accountant, he must give the parties an 
opportunity of objecting. 

Where there arc two lay and one legal arbitrators, the 
laymen must not leave it entirely to the lawyer to decide 
even the points of law, so as to surrender their own opinions 
to bis, but must only make use of his superior legal know- 
ledge to aid them in forming their own decisions. (Sharp 
p. Howell, 6, C.B., 253.) 

* Thk applies to judicial duties only, oh it appears clear that acta 
sqcIi flJj the measuring of land, &c.. amy be performed by deputy. 
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It does not appear that the assistance of a skilled perso: 
to advise the arbitrator need necessarily be sought with th 
knowledge of the parties, though it would no doubt be mor 
judicious on the arbitrator's part not to conceal the fac 
from them. 
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CHAPTER VI. 



I HAVE now dealt fully with the duties and powers of 
the single arbitrator, and propone next to consider the 
points specially affecting the offices of joint arbitrators, 
and of umpire, i. e. a person appointed to decide between 
two arbitrators, it being a common practice for the sub- 
mission to provide that the plaintiff and defendant shall 
each appoint an arbitrator. Formerly, by the Common 
Law Procedure Act it was provided that, 

" When (In 1 reference U to two urbitrud'rj, and the terma of tlie 
document authorising it do not show that it was intended there 
should not he mi umpire, nr [hut hie other wise (fir the appointment 
nl" nil urn pire. this Uvr, nrhitRili.rn iiiny appoint an umpire at any 
lime within the ptrioil dm in;; wlih-Ji they have power to make 
award, unless they he calUd upon by notice as aforesaid (i. e. 
by a n?tit;c in icrUinj fn/m any j'ocfj/) to mute the appointment 



The appointment of an umpire, when in writing, a 
be invalid unless signed by both arbitrators together. 
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Now in England and Wales, under the Arbitration Act, 
188!), clause 5, sub- [section a e and d, it is provided as 
follows : — 

(e.) " Where the parties or two arbitrator* are at liberty Id 
appoint an umpire or (bird arbitrator and do not appoint 

(d.) Where an appointed umpire or third arbitrator refuses to 

act, or is incapable of acting, or dies, and [be Bahmiaaioii 

does not show lliat it wu intended that the vacancy should 

not be supplied, and the parties or arbitrators do not 

supply the vacancy : 

any party may serve the other parties or the arbitrators, as the 

case ir.ay be, with a writ.!-. >i inii... to nppuiutau arbitrator, umpire. 

or third arbitrator. 

If the appointment ia not made within seven clear days after the 
service of the notice, the Ooort or u judge may, on application by 
the party who gave the tintioe, uppoint an arbitrator, umpire, 
or third arbitrator, who ;h»ll have the like powers to act in the 
reference ami make au award as if he had been appointed by 
concent of ail parties." 

Where there are three or more arbitrators, and no 
clause empowering a majority of them to give a binding 
decision, each must act as if he were sole arbitrator; lor 
the office being joint, if one omit to act, any decision by 
the remainder ia invalid. 

All remarks made in the last chapter as to illegality 
of a single arbitrator surrendering his opinion to that of 
another person, apply with equal force to joint arbitrators 
and to umpires, who must not allow themselves to give an 
opinion, or agree to any pari iculiir decisions, simply 
because it is that of their colleagues ; nor must they a; 
beforehand to be bound by the decision of any o 
ticular parson. Nevertheless, I need hardly point < 
that it is the duty of all so situated to hold their r 
open to honest conviction, whether by argument or ( 
wise, and that nuthing is to he more avoided by s 
persons holding judicial or semi-judicial functions, 
KtuLLoruness. 
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It is especially -worthy of note that nothing done by 
joint arbitrators will hold good, unless done by all in 
concert. Thus, every arbitrator must be present at every 
meeting, to render the proceedings valid. 

It has been before mentioned that, where the sub- 
mission requires tin* appointment ot a third person by the 
joint arbitrators before they proceed with the reference, 
all proceedings taken before such appointment is made 
are invalid. 

Even where an award made by two out of three arbi- 
trators is to hold good, the third must be iippointed before 
any steps are takeD, so that the parties may have the 
benefit of tho judgment of all three. The two first 
appointed must not look upon the third merely as an 
umpire, to be appointed and called in in case of difference 
between them. But it may, of course, be that the inten- 
tion of the submission is for the third arbitrator to be 
called in to decide, in the event of the first two not 
agreeing in an award, and it is then that he will properly 
be styled an " umpire." 

The umpire is sometimes named in the submission, but 
it is more usual to leave his appointment to the arbi- 
trators; and they must remember that the umpire is to 
act as between the parties, and not between themselves. 
Thus, they must not require the umpire's decision on one 
point of disagreement; but if they cannot agree on all 
points, they must refer it to the umpire to decide on all 
points, unless they ate especially empowered by the terms 
of the submission to act otherwise. 

In the Lands Clauses ('uiisulidatioo Act, 1845; the 
Railways Clmises O'.m.-iidiilafion Act, 1845; the Railway 
Companies Arbitration Act, 1859, and the Companies 
Clauses Consolidation Act, 1845, the provisions are nearly 
identical, and are to tho effect that, where more than one 
arbitrator has been appointed, they shall, before entering 
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upon the reference, appoint, in writing, an urn; 
decide on any matters on which they shall differ. 

Under the Metropolitan Buildings Act, 1855, a similar 
provision occurs, but those appointed to act are not called 
arbitrators and umpire, but surveyors, the umpire being 
called the third surveyor. 

An umpire's limit of time for the making of his award 
will commence from the disagreement of the arbitrators, 
except where a time is named by which their award 
should be made, in which case his authority will com- 
mence from that date. It cannot commence before, as up 
to that time it is open to them to agree. If a time be 
named in the submission for the making of an award by 
the umpire, it must, of course, be made by that time, 
unless the limit be enlarged by the Court or a judge. By 
the Lands Clauses Consolidation Act it is provided that 
if the arbitrators or their umpire shall for three months 
have failed lo make an award, the question is to be settled 
by a jury ; and though it is not clear from what date the 
three months ought to be computed, decisions in the Courts 
appear to show that the umpire is to have three months 
to himself from the expiration of twenty-one days after 
the appointment of the last of the arbitrators (the time 
allotted by the statute for the making of an award by the 
arbitrators), or from the oxpiratiun of such enlargement of 
their limit as the arbitrators may legally make. 

With regard to the Metropolitan Buildings Act, the 
following is the method of procedure. The building 
owner first serves a notice setting forth the works he 
proposes and nom mating a surveyor, and unless the 
adjoining owner agrees in writing, he is presumed to 
dissent, and must within fourteen days appoint bis sur- 
veyor (see section 85, clause 6). These two surveyors, 
before entering into any discussion of the matter, must 
•Jpoint a third surveyor (see section 85, clause 7). 
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An umpire's duties so closely resemble those of an 
arbitrator that it will be needless to recapitulate them, 
nearly all that has previously been said as referring to 
arbitrators applying equally to the umpire. He must 
not, unless by special arrangement, take the evidence 
from the arbitrators' notes, but must hear the case for him- 
self. It is, therefore, sometimes arranged, in order to 
save the expense of two separate investigations, that the 
umpire shall sit with the arbitrators. In this case he 
must be careful not to interfere in any way with the 
arbitrators in trying to agree. An umpire's decision 
must be in no way affected by the opinions of the arbi- 
trators. Thus, unless the terms of the submission 
specially permit such a course, where the arbitrators 
agree on certain points and refer others to the umpire, 
he must not limit his award to these, but must award on 
all the points, even though he differ from the arbitrators 
on those matters on which they are agreed. 



AliBlTTiATIOXS. 



CHAPTER VII. 

-MATTERS HAY BE ADMITTED " BY ABRANGEHENT" ■ 




■■ 01 iMiiv lit- i;v;nt"N'.i: — witsewej m 



S EXFHEi^ED — AltltlTjlATOR i 



EVIDENCE — " LEAMNis" (JVESTIONS — 



THE claimant or plaintiff having opened his case, it is 
hia duty to prove it as strictly before the arbitrator 
or umpire as if it were being heard in a court of law. 
Of course " by arrangement," many matters which wot 
have to he strictly proved in Court may he either i 
mitted without proof, or on very slight, an 
irregular, evidence ; hut it is better for our purpose t 
iissume that the matter is one where the parties ar. 
hostile, and will " admit " nothing. It will then s 
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found that the popular idea that strict evidence is not 
required in an arbitration must be discarded ; that the 
arbitrator is really bound by the same rules as a judge, 
and that his award will be set aside for {in some oases) the 
improper rejection of evidence tendered by either party ; 
for receiving affidavits instead of visit, voce- evidence when 
he is directed to examine the witnesses on oath, and for 
other irregularities. It is especially with regard to this 
question of dealing with evidence that lawyers make the 
assortion before referred to, that we laymen are not so 
well qualified to undertake tho duties of an arbitrator as 
themselves, whose daily pursuit of their profession brings 
them into contact with witnesses, and enables them to be 
much better judges, both of what is legally evidence and 
of the effect of it when given. But it is not in every 
case that the issues raised are questions of evidence ; on 
the contrary, in most omsb (at any rate, under the Acts of 
Parliament I have referred to) the question is a practical 
or scientific one, and not a legal one; and I think oven 
lawyers would agree that, just as in many cases they may 
be the better able to sift evidence, or legally construe 
documents, we must be the better judges of damage done 
to lands or houses, the ceat and nature of dilapidations, 
the value of property takou by railways, the proper 
compensation For rights of common, the best mode of 
setting out roads, the defining of boundaries, and, indeed, 
nine-tenths of the matters which Parliament has con- 
sidered should ho settled by arbitration. Nevertheless, 
the question of evidence is one of immense importance in 
the conduct of arbitrations, aud to its consideration I 
propose that we should now turn. 

Tho order of reference requires that evidence shall be 
given on oath (as is generally the case), tho arbitrator 
cannot receive it otherwise, except by consent of tho 
parties. It should, however, he noted that if no objec- 
tion he taken at the time of examination, the party so 
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not objecting will be held to have assented to the omis- 
sion of the oath. If no mention of the point be made in 
the order of reference, an arbitrator may, if he pleases, 
under 15 & 16 Vict., c. 90, insist on adminstering an 
oath. If by the order it is left to the arbitrator's dis- 
cretion whether he will examine the witnesses on oath, 
he may exercise his option even though one of the parties 
require them to be sworn. No particular form of words 
is necessary to make an oath good in law. The usual 
form is as follows : 

" You swear that the evidence which von shall give before me 
tnnchiog the mntlLTj in qutaliun in this reference ahull be thu 

tiuth, the whole truth, and nothing but the truth. Sn help juii 



An arbitrator may exercise a certain discretion as to 
the quantity of evidence he will hear ; hut the greatest 
caution ia necessary on this point, as an award may be 
set aside for a refusal to receive proof where the same 
was necessary. A witness must, however, be distinctly 
tendered to the arbitrator for examination, and the nature 
of the evidence stated to entitle the party calling him 1 
impeach the award on the score of his non-acceptance. 



: 



An award made in an action for tho non-repair of pro- 
perty, without the parties, being heard, will not hold ; as, 
though the property itself might be sufficient evidence to 
the arbitrator as to the non- performance of covenants, a 
hearing might disclose facts of importance to the issue. 

A refusal, whether wilful or accidental, to hear one 
side, will invalidate any award. On tliis point I cannot 
refrain from quoting the noble words of Lord Eldon, who 
said, "By the great principles of eternal justice, which 
ia prior to all acts of sederunt, regulations and pro- 
ceedings of Court, it is impossible that an award cau 
stand when the arbitrator hears one party and refuses to 
hear the other." 
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i arbitrator of special skill and knowledge in the 

matters in dispute may, however, refuse to hear certain 

evidence, or receive statements, if he feels that, from his 

wn knowledge, such evidence or statements could have 

no effect upon his decision. 

In the absenco of any express direction in the sub- 
mission, it is optional with the arbitrator whether he will 
comply with the request of one of the parties to view 
premises. 

An award will bo set aside if the arbitrator promises 
to hear witnesses or requires certain books to be looked 
into, and then makes bis awaid without hearing the 
■witnesses, or waiting for the informal ion, or giving notice 
that he has found it unnecessary to do so. 

An arbitrator cannot now make an award without 
hearing evidence (formerly this was not so) ; and one 
most important rule to be remembered is, that the best 
evidence must be given that can be obtained, and that 
until that is exhausted, what is called "secondary evi- 
dence" must not be given. This rule excludes " hearsay" 
evidence ; that is, a witness stating what ho has heard 
that A. did or said; and nothing that a third party did 
or said is evidence against tho parties to the reference, 
unless it was said in their presence or done with their 
knowledge. 

Again, a copy of a letter or other document cannot be 
read nutil it has been proved that the original has been 
lost or destroyed (a copy of a letter being an instance of 
the secondary evidence jibovo alluded to); but if proper 
stops have been taken to procure the production of tho 
original, a copy may sometimes be used. Further, a reply 
to a letter is not evidence until the letter in reply to which 
it was written has been proved. 

The postmark on the envelope of a letter has been held 
not to be conclusive proof of the time of posting. 
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that is, 



Handwriting may be proved by comparison, that ia 
comparing the handwriting of one document, admitted to 
he written by A., with one not so admitted ; but Ibia is a 
moat unsatisfactory mode of proof, and, if possible, some 
person should be called as a witness who is acquainted 
with the handwriting to be proved. 

Plans must be proved by the person making them, and 
should be made from actual survey. They should either 
have the dimensions figured on them, or a scale attached; 
and I need hardly say that it is of the most vital import- 
ance that such figures or scale should be very accurate. I 
was cincerued in a case not long since where, owing to a 
certain drawing (prepared by a well-known architect) not 
scaling in accordance with the admitted facts, the judge 
ordered an adjournment of the ease for accurate plans to 
be prepared. 

Deeds thirty years old need no proof of their execution 
if they apparently come from a proper custodian of them ; 
and those of less antiquity may now be proved by a 
witness who is acquainted with the signatures. (For- 
merly it was necessary, if possible, to produce the person 
who saw the deed executed.) This, however, does not 
apply to wills and warrants of attorney. A deed must 
not, of course, be admitted as evidence unless it be pro- 
perly stamped ; so that it is necessary for an arbitrator to 
have some knowledge of iho Stamp laws. If, however, 
the opposite party tako no objection to the deed on this 
score, the arbitrator is not bound to do so ; but he must 
Uphold a properly-taken objection when made. 

If a deed be executed under a power of attorney, the 
power must be produced, 

As a general rule, the counterpart of a lease cannot be 
given in evidence unless notice has been served to produce 
the lease itself. 

Parole evidence can only be given in explanation of a 
written document where there is some latent ambiguity in 
i.lin document which is unintelligible without such e 
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nation. Verbal evidence Cannot be given of the contents 
of a written document which is nut produced nor its 
absence accounted for. 

Entries in books kept by a party cannot lie usod by him 
to prove his case, but his adversary may use them against 
him. The reason for this, of course, is, that there is 
nothing to prevent a man making in his books any entries 
a may think convenient to assist him — -for instance, the 
payment of moneys not actually paid ; but it is not likely 
he would falsify the entries in a manner which ho thinks 
likely to operate against himself. Further, the entries 
being made without the knowledge of the other party, 
there are the same reasons for not allowing theiu to he 
used as for rejecting "hearsay" evidence. In a ease 
•where an arbitrator refused to compel the plaintiff to allow 
the defendant to inspect his (plaintiffs) books, the Court 
ordered that his authority shonld bo revoked unless he 
No books, ledgers, or vouchers of any kind can 
be tendered as evidence to show income or expenditure, or 
for any purpose, even by the principal of a firm, unless 
they are in his handwriting ; but the bookkeeper, or other 
person making the particular en trios, must attend tu prove 
them, and he may be examined upon his method of 
entering them, and the materials whence he was enabled 
to do ho. Further, he may, of course, he questioned as to 
their hona fides. 

A receipt is not conclusive evidence. 

Attorneys, counsel, and their clerks, are privileged 
from giving evidence as to communications made by their 
n attorney will be. prevented from disdnsiiig 
his client's secrets, even after he (the attorney) has been 
struck off the rolls. 

An arbitrator cannot be compelled to give evidence as 
to matters that occurred before him during a reference, 
but may be called to prove what matters were claimed 
before him. 

It is held that a surveyor is entitled to refer, to vafeesk. 
-&1 
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his memory, to a copy of his report, if proved to have been 
made from his original notes. Thus, a surveyor must not 
refer to a specification of dilapidations written out from 
memory, bnt only if it were actually taken on the premises 
at time of survey. 

The following Table will be found to contain the 
« of the foregoing remarks : — 



Table V. 
Rules at to Evidence. 



- 



" Secondary " evidence not admissible, if better can be give 
" Hearsay " evidence not admissible. 

Copies not evidence iill satisfactory reason be given for non- 
production of originals. 

Heply to letter nut ovidenoe till letter proved. 

Postmark nut ['(inclusive evidence of time of posting. 

Hanilwritiag may be proved by comparison. 

(Preferable, however, to prove by witness acquainted with the 
handwriting.) 

Plans must be proved by the person making them, and must lie 
figured, or have scale attached. 

Deeds tinny j-i-urs "1<1 require no proof. 

Deeds of Ic-s mil iquil.y li. be proved by persona acquainted with 
signatures (except wills anil warrants of attorney). 

Deeds not iidiiii-wiUo unless properly slumped. 

If deeds executed under power of attorney, same to be produce! 

Counterpart lease inadmissible unless notice given to produce 

Parole explanation of document only admissible when same is 
li i lintel I igi I >le witbout. 

Verbal evidence of absent document nnly admissible when non- 
prod ucl ion accounted for. 

Entries in party's bunks imi ividviiee for Lin), but may be used 
against him. 

Must be provcil by purly nctuiilly milking them. 

Receipt not coiicluaiyo evidence. 

Attorneys, counsel, aud their clerks not witnesses as to com- 
munications with their clients. 

Arbitrator compelled to give evidence only as to matters churned 
before him. 

""'noss may refer to report rnude from original notes of survey. 
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A difficulty that frequently arises is aa to the form of , 
question to be put to a witness, it being a rule that a party 
calling a witness rauBt not ask him what are termed 
" leading " questions, i. e. questions which indicate the 
answer that is required ; nor (unless the witness is 
"hostile") can the party calling him examine him except 
upon such matters as are direct evidence upon the issues ; 
nor ask him questions teuding to contradict the evideuce 
lie has given. On the other hand, the adverse party can 
cross-examine a witness 7ipon almost any subject, and for 
almost any length of time (as we have seen in the "great 
interminable " Tiohborne case), and can also examino 
him, and then call other evidence to prove that his 
testimony is untrue. Iu re-examination a witness ean 
only be questioned on matters touched upon in his cross- 
examination. 

The arbitrator will find that one of his greatest diffi- 
culties is as to the extent to which witnesses are entitled 
to his protection. It, of course, will constantly be the 
eue of a counsel or solicitor, in cross-examining a witness, 
to confuse or "bother" him— a practico which, even in 
our Superior Courls, is often carried to a lamentablo 
extent. While fairly done, however, it would be inju- 
dicious for an arbitrator to interfere ; but there are times 
when his interposition, even unsought by the witness, 
becomes imperative. Sometimes a question will be asked 
(For the simple purpose of irritating a witness, and thus 
throwing him off his guard) which is quite irrelevant to 
the issue. In such cases the best course is, perhaps, 
quietly to ask the cross-examining counsel or solicitor 
whether ho has any ulterior object in asking the question, 
as you cannot quite see how it affects the isBue, and this 
will generally have the desired effect. 
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CHAPTER VIII. 

OP THE AWARD— MUST BE GOVERNED BY SUBMISSION — VERBAL AWARDS 
— AWARD USUALLY IN WRITING AND STAMPED — PROVISIONS AS TO 
AWARDS UNDER LANDS AND RAILWAYS CLAUSES CONSOLIDATION ACTS, 
AND RAILWAY COMPANIES ARBITRATION ACT — WHEN AWARD TO BE 
PUBLISHED BY A CERTAIN DAY — HOW PUBLICATION MADE — WHEN 

MORE THAN ONE ARBITRATOR — APPLICATION TO SET ASIDE AWARD 

WHEN AWARD TO BE DELIVERED BY STATED TIME — LANDS CLAUSES 
CONSOLIDATION ACT AS TO DELIVERY OP AWARD — STAMPING OP 
AWARDS — WHAT AWARDS EXEMPT — NO PARTICULAR FORM NECESSARY 
FOR AWARDS — MUST CONVEY DECISION — RECITAL OP SUBMISSION — 
OP ENLARGEMENT — OP VIEW — IRREGULARITIES WHICH WILL NOT 
INVALIDATE AWARD — AWARD BY CERTIFICATE — AWARD MUST NOT 
BE MADE IN PARTS — EXCEPTION — AWARD MUST DECIDE ALL MATTERS 
SUBMITTED — MUST GIVE DIRECTIONS FOR CARRYING DBCI8ION INTO 
EFFECT — MUST DECIDE THE PRECISE QUESTION SUBMITTED — MUST 
NOT LEAVE THE RESULT CONDITIONAL — MAY IMPOSE ALTERNATIVE 

— MUST BE CERTAIN IN ITS TERMS — AWARD WHEN BAD IN PART 

AWARD DEALING WITH MATTERS NOT SUBMITTED — EMPLOYMENT ON 
AWARD OF ATTORNEY TO PARTY— TABLE VI., MATTERS WHICH WILL 
INVALIDATE AN AWARD — ARBITRATOR'S AUTHORITY ENDED BY MAKING 
OF AWARD — MAY NOT CORRECT EVEN SLIGHT ERROR IN AWARD — 
WHEN AWARD SET ASIDE — "REFERRING BACK" AN AWARD — DUTIES 
OF ARBITRATOR WHEN AWARD REFERRED BACK — LIMIT OF TIME WHEN 
AWARD REFERRED BACK — ENFORCEMENT OF AWARD — SUGGESTIONS 
— COLLATERAL SECURITY FOR PERFORMANCE OP AWARD — CONVEYANCE 
OP PROPERTY IN DISPUTE TO ARBITRATOR. 

THE arbitrator or umpire in making his award, must 
consider, first of all, and comply with, any express 
directions given on that head in the submission, as de- 
parture from special directions on such points as whether 
the award is to be in writing, or under seal, or under 
hand only, will be fatal to its validity. A verbal award 
is not invalid, unless it be specified by the submission to 
be in writing ; but it is almost unnecessary to point out 
the desirability of a decision of such a character being 
written. It is usual for the award to be a written docu- 
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ment, signed by the arbitrator in the presence of an 
attesting witness. This must be skimped, and is handed 
to the party who " takes up" the award. Unstamped 
copies are generally supplied by the arbitrator to the 
other party or parties to the reference. 

Under the Lands Clauses Consolidation Act, 1845, and 
the Railways Clauses Consul idation Act, 1845, the award 
must be in writing. These Acts further provide that the 
declaration which the arbitrator has to make before enter- 
ing on the reference, is to be annexed to the award. 
Under the Railway Companies Arbitration Act, 1859, the 
a\v;uil must be not only in writing, but under the hand of 
the person making it. All three Acts contain the im- 
portant enactment that no award made under tueir 
provisions shall be set asido for irregularity or error in 
matter of form. 

The submission usually provides that the award is to 
be published rea<ly to be delivered by a certain day. It 
will not be invalid, thoitgh not delivered on the appointed 
day, if ready to be so. The publication of an award is 
generally made by the arbitrator notifying to the parties 
in writing, that his award is made and ready to be de- 
livered on application and payment of ('barges. If there 
be more than one arbitrator, the award cannot of course 
be published till all (or the number required by the sub- 
mission) have signed ; and it has been before mentioned 
that in such a case all should sign together and in 
presence of one another. In cases where a time is stated, 
within which any application to sot aside an award must 
be made, that time will commence from the date of publi- 
cation of the award to the parties. 

The submission may direct that the award shall be de- 
livered to the parties by a certain day, and if so tlie direction 
must be followed, and it will not suffice that the award 
be ready to be delivered on that day and the parties 
notified of the fact. 
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Under the Lands Clauses Consolidation Act it is pro- 
vided that the arbitrators shall deliver their award in 
writing to the promoters of the undertaking, who are to 
retain the same, and, at their own expense, furnish a copy 
to the other party on demand ; and shall on demand 
produce the original fur inspection. 

There are certain exceptions to the rule requiring 
awards to be stamped. Awards in arbitration for settle- 
ment of disputes l-etween masters and workmen are 
exempt, and it is probable that awards in references by 
assignees of a bankrupt would be free also. An award 
may be stamped at any time after execution on payment 
of the penalty, and free of penalty if taken to the office 
within six or eight weeks after execution. 

No particular form of words is necessary to constitute 
an award, but an arbitrator cannot he too careful and 
precise iu the language he employs. And, above all, he 
must take care that bis words convey a decwon. Where 
an arbitrator wrote, " I propose that a sum of 1001. should 
be paid to the plaintiff by the defendant," this was held 
not to constitute an award. An arbitrator, in drawing 
up his award, should recite so much of the submission as 
gives him his authority and sets forth the matter in 
dispute, and also any clauses conveying special powers or 
directions. He will also do well to mention the fact of 
any enlargement of time, and of his having viewed 
premises, where he was required by the submission to do 
so. The omission to mention or recite such points will 
not however affect the validity of the award. 

Such errors as the following will not invalidate an 
award: — An erroneous recital of the submission, or of a 
portion thereof. A mistake in the Christian names of the 
parties appointing the arbitrator or umpire. A statement 
that the umpire was appointed by the parties, when the 
imnnjntineut was by the arbitrators. A misstatement as 
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to the date of the submission, or of an enlargement of 
time. A recital that the submission was by judge's order 
when same was by order of Nisi Prius. 

In order to save the expense of the stamp, an arbitrator 
is sometimes directed, instead of infilling a formal award, 
to express his decision in a certificate, stating for whom, 
and for what amount, a verdiot should be entered. This 
requires no stamp. 

An arbitrator must not, unless specially empowered by 
the submission, make bis award in parts, or at different 
times; but must deal with the whole of the matters 
submitted to him in ono award. There is, however, an 
exception to this rule under the Kailway Companies 
Arbitration Act, 1859, by which the arbitrators may, if 
they think fit, make several awards each on part of the 
matters referred. 

An arbitrator must be careful to make his award a 
final decision on all matters submitted. His award will 
be bad if he determine all matters except one, and gives 
leave to one party to prosecute that matter. 

Where an arbitrator had to decide on alleged defects 
in a building, on the builder's claim for extra works, and 
deductions for omissions, and to ascertain what balance 
■was due to the builder, an award which ordered a gross 
sum to be paid to the builder in satisfaction of all matters 
in difference was held invalid, as it did not decide as to 
the alleged defects, and left it in doubt as to whether 
the sum awarded was as payment for the extra work. 

An arbitrator must not only decide the questions sub- 
mitted to him, but must give the necessary directions for 
such acts as are necessary to carry his award into effect. 
Thus, where an arbitrator had to allot certain lands 
amoDg several tenants in common, who wish to make 
partition of their property, his award was held in^alvd. 
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because lie did not direct deeds of conveyance to te exe- 
cuted, to vest the allotments in the respective owners, 

An arbitrator must decide the question submitted to 
him, and must not, instead of doing so, direct what 
appears to him an equitable arrangement, apart from the 
question submitted. Thus, where on the sale of soma 
land a qnestion arose as to the sofficiency of the vendor'i 
title, and the arbitrator decided that the purchaser should 
accept the title with all faults, receiving an indemnity, 
the award was held to be invalid, as it did not decide 
whether the title was good or bad. 

An award should not leave the result conditional on the 
voluntary performance by one party of certain acts, bat 
an award may impose an alternative course. Thus, where 
the question related to a right of way, an award of a 
certain sum if the right were allowed to remain, or of so 
much less of it were taken away, was held to be valid. 
Again, an award may direct a certain sum to be paid on a 
certain day, or a larger sum on some day mora distant, 
and so on, thus imposing a kind of cumulative penalty. 

Another reason for tho greatest care and clearness in 
drawing up an award, is that it will be set aside if there 
bo any uncertainty as to its meaning, and the arbitrator 
must thoreforo be caToful ao to word his award that no 
doubt can possibly arise as to time, place, or person. 
Thus an arbitrator should not only state tho sum he con- 
siders due from one party to another, but should direct 
payment of that sum. If he do not, non-payment is not 
disobedience to the award, and cannot be compelled. It 
is probable, however, that Chancery would enforce pay- 
ment, and, at. any rate, it would be open to the aggrieved 
party to bring his action. It ia optional with an arbi- 
trator, in the absence of any expTi'SS direction, to fix a 
time and pluuu li.r | my merit ; and if be do so, the fact of the 
earned falling on a Sunday forms no objection to the 
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award. In dealing with property, also, an arbitrator must 
remember that he must distinctly specify in what manner, 
and by what documents or instruments, a conveyance or 
lease is to be made, and must provide for the execution of 
them, and also state at whose expense they are to be 
prepared. 

According to the old law, an award which was bad in 
part was void altogether. This, however, is not the csbc 
at the present time, provided the bad part is clearly 
separable from the rest of the award ; in which case the 
award will be void only as regards that part, and will hold 
good as to the remainder. Thus, supposing an arbitrator 
directs certain things to be done which are beyond his 
authority to order, his award will be invalid as to those 
directions, but, if there be no other fault, will stand on all 
other points. Or if he, being called upon to decide merely 
what sum is due from A. to B. for dilapidations, deal also 
with the question of the costs of the reference, and state in 
his award by whom they are to he paid, his directions as 
to the costs will have no value, while bis award as to the 
amount of compensation will be binding. Where, how- 
ever, from the construction of the award, the good and 
bad parts arc inseparable, I lie presence of a defect must he, 
ex naturd ret, fatal to the whole. 

For an arbitrator to employ, to assist him in making 
his award, an attorney who has acted for one of the parties, 
is highly improper, but not, per se, a ground upon which 
the award would be set aside. 

The following Table will, I think, be found useful : 

Table VI. 
Mutters icliii-lt t'-ill iiiraliilttln •>» Aimrd. 
Arbitrator having secret iatercsL 
Arbitrator disponing Btrong bine. 

Arbitrator tailing nn 'U.-y from "»,.■ pnrl.y If. fore uward made. 
Arbitrator buying up rluiii'iH of a party. 
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I do not propose going into the various methods of 
enforcing an award, because this belongs of right to our 
legal friends, but may point out two modes of ensuring 
compliance with the arbitrator's decrees, which may be 
useful. One is by the parties consenting to a warrant 
of attorney to confess judgment for a specific sum, as 
collateral security for the performance of the award. 
The warrant contains a declaration that no execution 
shall issue until non-performance of the award, therefore 
there can be no objection to the form. The other sugges- 
tion applies only where property is in dispute, and it is 
to convey all the property to the arbitrator, who can 
then reconvey it to the parties in accordance with his 
award. 
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CHAPTEE IX. 

NOT Bl'E FOR REHrNLIIATIUN 



COMING now to the important questions of costs and 
charges, the first point to note is that the duties of 
an arbitrator are not such as to entitle him to sue for his 
remiiDeration, unloss in the event of his holding an 
express promise to pay. Even a clause in the submission 
that the costs of the reference and award, including a 
reasonable compensation to the arbitrator, are to be in his dis- 
cretion, will not entitle him to sue on the submission, as 
he is uot a party to it. The proper and usual course, and 
that now sanctioned by the Courts, therefore, is for the 
arbitrator, when giving notice lo ibe parties that his 
award is ready for delivery, to notify theui of the 
amount which he considers a proper remuneration for his 
services, so that the party who takes up the award may 
be prepared to pay that sum. If the party so paying be 
not the one upon whom the costs are thrown by the 
award, he may recover from hie opponent, by attachment, 
if necessary, such costs as he (the opponent) is liable to 
bear. 
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The arbitrator may refuse to give up, until his char 
are paid, the award and submission, and any memoranda 
or valuations obtained by him for his guidance from other 
persona ; but he must not detain documents put in before 
him as evidence. A lay arbitrator may charge, aa part of 
the costs of his award, payments made to ail attorney or 
barrister for drawing up the award. In cases where the 
arbitrator's own charges are very high, however, such 
payments would probably be disallowed by the Court. 
It would appear there is nothing to prevent an arbitrator 
refusing to give up his award except on payment of aa 
exorbitant fee, but the party paying it has his remedy 
by action against the arbitrator for money had and re- 
ceived. The amount of the arbitrator's charges should 
not be named in the award, but in the letter of notifica- 
tion that the award is ready to be delivered. Incases, 
however, where the arbitrator is specially directed by the 
submission to ascertain the amount of the costs of the 
award, they should be stated therein. The power of the 
arbitrator over the costs of the reference and of the award 
will be regulated by the terms of the submission. 

When the submission, provides that the costs shall abide 
the event, the arbitrator has no control over them, and 
should make no mention of them in hia award. His 
doing so will not, however, invalidate the whole of his 
award (as some surveyors have, within my knowledge, 
endeavoured to maintain), hut the award will be void as 
regards the costs. Where the submission states that the 
costs are to bo in the discretion of the arbitrator, " who 
shall ascertain the same," he must award costs, stating 
the amount, or his award will be endangered on the 
ground of omission to decide on all matters submitted. 

When arbitrators have disagreed and an award is made 
by the umpire, he should charge the fees duo to the arbi- 
'ors as part of the costs of the umpirage. 
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Costa of the award are the arbitrator's charges which, as 

has been said, should be paid to him when the award is 

taken up. Thua, if the submission to reference of a cause, 

and all matters in difference, contain a clause giving the 

arbitrator power over costs, he may make one party pay, 

not merely the costs of the award and of the reference, 
but also of the action or suit which led to it. And, in 
dealing with the ousts of the reference, he has power to 
state waa costs shall be allowed to each witness, and to 
decide the costs of the briefs. These costs, if disputed, 
will have to bo taxed in the same manner as if the matter 
had been tried in Court. Therefore, where an arbitrator 
does not wish to give either party an advantage over the 
other in the matter of costs, it ia better to award that 
each shall pay his own costs of the reference and half 
that of the award, rather than each shall pay half the 
costs of the reference and award, as thereby is saved the 
necessity of examining and contesting the costs incurred 
by each party in the reference, and those of the award. 

It may be useful to note the provisions as to costs in 
certain Acts under which arbiirutiijUs luridly arise. 
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Under the Lands Clauses Consolidation Act, 1845, i 
references of disputes as to compensation for lands take] 
"all the costs of any such arbitration, and incidei 
thereto, to be settled by the arbitrators, should be borr 
by the promoters of the undertaking, unless the arbita 
tors shall award the same or a less sum than shall have bee 
offered by the promoters, in which case each party sha 
bear his own costs incident to the arbitration, and tl 
costs of the arbitrators shall be borne by the parties i 
equal proportions." The costs of the reference and awai 
are to be taxed by the Master, if either party require it. 

The Bail ways Clauses Consolidation Act, 1845, enac 
that, except in cases where by that or any special Act 
is otherwise provided, the costs shall be in the discretic 
of the arbitrators. 

The Companies Clauses Consolidation Act, 1845, has 
similar provision, with the addition of the words, u or the 
umpire, as the case may be." 






ABBITBATIONa. 



CHAPTEB X. 



' HEASrMJ FLA Vl'lFF'5 



O? CONTENTS. 

I PROPOSE concluding these papers with a few re- 
marks from the point of view of those engaged, in 
the reference for the plaintiff or the defendant, as the case 
may be. 

The great advantage, to those engaged in getting up a 
case, which arbitrations possess over trials in Court, is 
that there are more opportunities given to produce what 
may be called " supplementary," and sometimes "rebut- 
ting," evidence. In Court, everything must bo ready to 
be laid before tho judge and jury on the one occasion of 
trial, and if the best and strongest evidence be not then 
produced, there will be no oppurtunity for its production 
afterwards. In arbitrations this is not so. If your oppo- 
nent at one hearing astonish you by the production of 
unexpected, or unexpectedly strong, evidouce, you will 
have time before the nest meeting to prepare yourself 
with equally strong evidenoo {if procurable) to counter- 
act the first. There is, therefore, not the same probability 
of your case being overthrown by a "surprise," a catas- 
trophe which by no means unfrequently occurs in cases 
tried in Court. This point has been dealt with at length 
in my previous book on ' Compensations.' On the other 
hand, there are of course certain disadvantages attending 
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the settlement of disputes by arbitration that do not apply 
to trials in Court ; and especially will it be found that 
the arbitrator is an uncertain judge, — one day willing to 
admit anything; next day, perhaps, disposed to admit 
nothing, except on the most strictly legal, almost extra 
legal, proof. These remarks of course apply more to lay 
than to legal arbitrators, as, in the case of a barrister of 
standing, one would naturally expect, and would probably 
find, all the certainty and consistency characteristic of 
the occupants of that Bench which the arbitrator himself 
may be some day destined to adorn. But with inex- 
perienced legal arbitrators, and with lay arbitrators, until 
such time as the increased practice in that office claimed 
for them in this volume renders them better qualified, it 
will be found that they are uncertain and inconsistent in 
their views as to evidence, and that they are now dicta- 
torial, and anon weakly yielding. As a rule, perhaps, an 
arbitrator will be found more ready to admit what may 
be termed imperfect, or even bad, evidence, that to refuse 
that which is good; and, as has been pointed out, the 
powers of an arbitrator are really so imperial that, pro- 
vided he does not actually commit any act for which his 
award may be set aside, he may behave with impunity in 
a most arbitrary manner ; as, for instance, by insisting on 
the attendance of parties at meetings at times inconvenient 
to them. This, of course, is a line of conduct on the part 
of an arbitrator which is not often met with, as, to the 
credit of professional men of all denominations, it may be 
said that a man chosen to fill the responsible post of an 
arbitrator will almost invariably discharge his duties in a 
gentlemanly and courteous manner. It it my duty, 
however, to point out the possibilities. 

In getting up your case for arbitration, it is wise to be 
quite as careful as if you were going before a jury. You 
may remember, however, if the reference is to a technical 
arbitrator, that plans will have comparatively little 
weight, as he will, in all probability, view the property, 
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which will influence his mind much more than any 
drawings you can put tiefore him, though they probably 
might affect the opinions of an unskilled arbitrator, or a 
common or special jury — the latter, however special, 
having, strange to aay, no special knowledge. In the 
same way, though numbers of witnesses may have an 

et on the minds of a jury, they would have compara- 
tively little on that of a technical arbitrator, who probably 
known well the relative professional status of most of the 
witnesses called, as well as their peculiar views, and 
judges of their evidence accordingly. A few good men, 
judiciously selected, are better, in sueh a case, than a 
ii umber of witnesses of little or no standing. Tou must, 
however, be to some extent guided by tho tactics of your 
opponent, a3 it is hardly fair to your arbitrator to place 
in the position of having to decide against the 
apparent weight of evidence. It will be wise, therefore, 
to ascertain, as far as possible, what evidence the other 
side intend to bring, aud if they have many witnesses, to 

ire such a " team " as will relieve the arbitrator from 
the difficulty indicated. 

If you are acting for the defendant, arbitration gives 
you the inestimable advantage that you may almost wait 
to hear what your opponent's case is before you prepare 
your own at all. This is, perhaps, scarcely handsome, 
and I do not adviso it, especially as such a course would 
load to difficulty, and perhaps disaster ; if, for instance, 
the arbitrator appoint consecutive days for the hearing. 
Still, the advantage remains, and may fairly be used to 
the extent of enabling you to obtain further evidence 
which, perhaps, until you have heard the plaintiff's case, 
you would not have thought of. A disadvantage the defen- 
dant labours under in arbitration, which the pleadings to 
a great extent remove in a lawsuit, is that, until the pro- 
ceedings actually commence, he has no means of knowing 
how the other side intend to shape their course ; but, 
as has been above pointed out, the extra time for prenara- 
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turn of evidence given by arbitration is more than 
equivalent for this drawback. 

I trust that I may now, without presumption, claim t( 
have given my readers no inconsiderable insight into t! 

practice of arbitrations, and the principles which should 
guide an arbitrator. I have shown them what may h 
referred, and who may refer, and also the methods i 
which cases for reference may arise, and have explained 
who may be an arbitrator, and discussed the qualifications 
which an aspirant to that office .should possess, and have 
dealt fully with the questions of what an arbitrator may 
and may not do, not only as to enlargement of time, hut 
on, I believe, every point in, which he eau be in doubt o 
difficulty. We have seen the various methods in which 
submission to arbitration may he made, and the way u 
which the necessary documents are affected by the Stamp 
laws ; and have also given a usual form of submission, and 
explained at length what is meant by a reference on the 
" usual terms." The power of revocation by the parties 
has also boen reviewed. Passing then to the reference 
itself, I have given many hints as to evidence which 
I think cannot fail lo be valuable, and remarked upon the 
rules govering examination and cross-examination, 
the administration of oaths. The arbitrator's powers and 
duties as to the admission and rejection of evidei 
allowing time, in closing the reference, in proceeding e 
parte in amending the record, and taking skilled opinions, 
are fully dealt with. The offices of joint arbitrators and 
of umpire, as distinguished from that of single arbitrator, 
have then engaged our attention ; and the method j 
which the award should be drawn up, and what defects 
will be sufficient to render it of no effect, and are thei 
fore principally to be guarded against, are fully set forth. 
I have, lastly, dealt with the question of costs, both * 
regards the arbitrator's own personal charges and his 
"■ of adjudicating on the matter of custs as between 
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the parties; and with a few remarks on the system of 
arbitration as bearing on the position respectively of 
plaintiff and defendant, have brought to a close a volume 
which, I trust, while affording to the young practitioner, 
in a practical form, information not elsewhere to be met 
with, will not be without value and interest even to those 
of more advanced experience. 
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FOEM I. 

SUBMISSION BY AGREEMENT. 

(See page 10.) 
FOEM II. 

SUBMISSION BY BOND. 

Know all men by these presents that I, A. B., of , 

am held and firmly bound to C. D., of , in the 

sum of £ of good and lawful money of Great Britain, 

to be paid to the said CD., or his certain attornoy, 
executors, administrators, or assigns ; for whioh payment 
well and truly to be made I bind myself, my heirs, 
executors, and administrators, firmly by these presents, 
sealed with my seal. Dated the day of , in 

the year of our Lord 

Whereas disputes and differences have arisen and are 
still subsisting between the said A. B. and C. D. as to 
(here state the matter in dispute), and it is agreed by and 
between the said A. B. and C. D. to refer the same to E. F., 
of , and G. H., of , with liberty to them 

to choose and appoint an umpire. Now the condition of 
this obligation is such, that if the above-bounden A.B., 
his heirs, executors, and administrators, do and shall, on 
his and their part and behalf, in all things well and truly 
stand to, obey, abide by, observe, perform, fulfil, and keep 
the award, order, arbitrament, final end, and determina- 
tion of the said arbitrators respecting the matters re- 
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ferred ; 60 as the said arbitrators make and publish their 
award in writing of and concerning the same ready to be 
delivered to the parties, or if they or either of them shall 
be dead before the making of their award, to their re- 
spective personal representatives who shall require the 
same, on or before the day of , or on 

or before any other day not later than the day 

of , to which the said arbitrators shall by any 

writing signed by them, endorsed on these presents, 
enlarge the time for making their said award ; and in 
case the said arbitrators shall not make an award of and 
concerning the premises within the time limited as afore- 
said, then if the said A. B., his heirs, executors, and ad- 
ministrators, do and shall upon his and their part and 
behalf in all things well and truly stand to, obey, abide 
by, observe, perform, fulfil, and keep the award, order, 
arbitrament, umpirage, final end, and determination of 
the person so by the said arbitrators to be chosen and 
appointed as umpire as aforesaid, so as the said umpire do 
make and publish his award or umpirage in writing (con- 
tinue as in Form of Submission, Clauses 4, 5, and 6, adapting 
them to the case of an umpire), then this obligation to be 
void, otherwise to remain in full force: And the said 
A. B. and 0. D. do hereby consent and agree that this 
submission shall be made a rule of the Court of Queen's 
Bench at the instance of either of the said parties, their 
executors, or administrators : And it is further agreed by 
and between the said A. B. and C. D. that (here add such 
of the clauses and provisions given in the Form of the Sub- 
mission as are applicable). 

Signed, sealed, and delivered A. B. (L. S.) 

in the presence of 

(C. D. should execute to A.B. a similar bond with a similar 
condition.) 
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This Indenture, made between A. B., of 
and C. D., of , of the first part ; E. F., of , 

of the second part ; and G. II., of , of the third 

part : 

Whereas differences have arisen and are depending 
wtween the said A. B. and C. D. and the said E. F., and 
also between the said A. B. and the said E. F., and also 
between the said E. F. and the said G. II., touching and 
concerning (here date the Matters) ; and in order to put an 
to the said differences, the said parties have agreed to 
refer the same (or " all matters in difference ") to the 
award of X. Y., of 

Now this Indenture witnesses that they, the said A. B., 
C. D., E. F., and G. II., do and each of thorn doth, each for 
himself severally and respectively, and for his several and 
respective heirs, executors, anil administrators, covenant 
and agree with each other, his heirs, executors, and ad- 
ministrators respectively, to stand to, abide by, observe, 
and perform the award and determination of the said 
X. Y. of and concerning the premises aforesaid ; so as the 
above-mentioned arbitrator (continue as in Form of Sub- 
mission, Clauses 4, 5, and C) : And the said parties do 
hereby further agree that (add Clause 8 of Form of Sul- 
tan, and any other clauses considered advisable). In 
witness whereof the said parties hereto set their hands 
md seals, the day of , in the year of 

A.B. (L.S.) 

Signed, sealed, and delivered C D. (L. S.) 

by the said , in the E. F. (L. S.) 

presence of . G. H, (L. S.) 
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FORM IV. 

SUBMISSION BY JUDGE'S ORDER. 

"■ "■ J Upon hearing the attorneys or agents on both 
"• | aides, and by their consent, I order thatthiseauBe 
C. D. I (" and all other matters iu difference between ihe 
parties") be referred to the award, order, arbitrament, 
final end, and determination of X. Y,,of ; so as lie 

shall make and publish his award in writing of and con- 
cerning the premises ready to be delivered to the said 
parties, or to either of then ; or if they or either of them 
shall bo dead before the making of the said award, to 
their respective- persniiiil i epresentativefl who shall require 
the same; on or before the day of now 

next ensuing, or on or before any other day to which the 
said arbitrator shall by any writing under his hand, to be 
endorsed hereon, from time to time enlarge the time for 
making the said award: And, by the like consent, I 
further order that the death of either of the said parties 
shall not act as a revocation of the authority of the said 
arbitrator ; and that the costs of this action and of such 
reference (save and except the charges of the arbitrator 
and for tlio award) shall abide the event of the award, 
and that the costs and charges of the arbitration and for 
the award shall be in the discretion of the arbitrator : 
And, by the like consent, I order that the said parties, if 
examined, together with their respective witnesses, shall 
be sworn or affirmed before the said arbitrator, and ex- 
amined upon oath or affirmation ; and that the said parties 
shall produce before the said arbitrator all books, deeds, 
papers, and writings, relating to the matters in difference 
between them, as the said arbitrator shall require : And 
I do likewise order, by and with the like consent, that the 
said parties shall on their respective parts in all things 
stand to, oljey, abide by, perform, fulfil, and keep the 
award, order, arbitrament, final end, and determination of 
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the said arbitrator to he made and published aa aforesaid ; 
and that neither of the said parties shall bring or prose- 
cute any writ of error, or any action or suit at law or in 
equity, against the said arbitrator, or against each other 
respectively, concerning the matters referred by this 
order ; and if either party shall, by affected delay or 
otherwise, wilfully prevent the said arbitrator from pro- 
ceeding in the reference, or from making his award, he 
shall pay such costs as to the Court of Queen's Bench 
shall appear just and reasonable : And by the like con- 
sent, I do lastly order that this order shall and may be 
made a rule of the said Court, if the same Court shall Sit 
please. (Tltese are the common VKwtooM in wtcli an order, 
but they may be varied as the parties please. It may he advis- 
able to add the clause for referring matters back. See Form 
of Submission, Clause 16.) 



Dated this day of 



e of the Judge. 



Whereas I, A. B., of , received notice in 

writing from the Railway Company (or the 

promoters of the public tmderta&iag, naming them by their 
proper title), that they required for the purposes of their 
railway (or other public work) the lauds and tenements 
specified in the said notico, comprising the lands and 
tenements specified in the under-written schedule, and 
that they were willing to treat for the purchase of the same, 
and that they intended to take the same, pursuant to the 
powers given them by certain Acts of Parliament: And 
whereas the said Company (or the promoters) have offered 
me the sum of £ , and no more, as the 

purchase-money and compensation for my inteiest in. ttwi 
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lands and tenements so intended to be taken, and for the 
damage that may be sustained by me by reason of the 
execution of the works connected with the said railway 
{or other public irorlc): And whereas I am not satisfied 
with that amount, and do not agree to receive and accept 
the saiuo as sufficient com pen nation, and a dispute has 
arisen between me and the said Railway Company (or the 
promoter*) respecting the same {if no sum have been offered 
by the promoters leave out the above paragraphs and say: 
" And whereas a dispute has arisen between me and the 
said Hallway Company {or the promoters) respecting tba 
amount of purchase-money and compensation to be paid 
mo for my interest in the said lands and tenements, and 
for the damage that will be sustained by me by reason of 
the execution of the works connected with the said rail- 
way," or nth- 1- iinihrltil-iiiii'): And whereas the said Company 
(or promoters) have not yet issued their warrant to the 
Sheriff to summon a. jury in respect of such lauds; J here- 
by state that I am interested in the lauds and tenement! 
set out and described in the first division of the said 
schedule, as tenent in fee simple ; and in the lands and 
tenements set out and described in the second division of 
the said schedule as tenant for years of the same, 

under a lease from H. K., of , for years from 

, 18 : And I claim in respect of such my 
interest in too said lands and tenements the sum of 
£ (o sum exceeding fifty pounds) as purchase -money 

and compensation ; having regard not only to the value 
of the lauds and tenements so intended to be taken, but 
also to the damage which I shall sustain by reason of 
the severing of the lands and tenements intended to be 
taken from my other lands aud tenements, or otherwise 
injuriously affecting such other lands and tenements by 
the exercise of the powers of the Acts above referred to, 
or of any Acts incorporated therewith: And I hereby 
ive notice to the said company {or promoters), that I 
' a have the amount of such compensation settled 
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by arbitration, pursuant to the provisions of the Lands 
Clauses Consolidation Act, 1815 (*) : And I request the 
Baid Company (or •promoters) to concur with me in the 
appointment of a single arbitrator ; and failing such con- 
currence, to nominate and appoint an arbitrator on their 
part, to whom, together with an arbitrator to be appointed 
and nominated by me, the dispute respecting the amount 
of such compensation shall be referred. (Instead of the 
concluding Kurds of litis Form, after tin: mark (*) there often 
follows an appointment of an arbitrator by the landowner. It 
may be in these words) : " And I do hereby apjwiut X. Y., 
of , to be the arbitrator on my part to settle and 

determine the amount of the purchase -money and com- 
pensation to be paid to me by the said Company (or pro- 
moters) in respect of my said interest in the aforesaid binds 
and tenements so intended to be taken, and I request the 
said Company (or promoters) to nominate and appoint an 
arbitrator on their part." 

Dated the day of , a.d. . . t> 

To the Railway Company (or the promoters 

of, &c, as the case may be). 

Schedule. 
■ L (Here specifically do'-ribc the lands.) 



DEMAND FOR ARBITRATION WHERE IT.EJI1SKS INJURED. 

Whereas I, A. B., am the owner in fee of a cerlain 
messuage and premises, called , with the 

appurtenances, for the residue yet unexpired of a term 
of years, from (or otherwise describe tlie 

particular premises, and the interest of the parly), situate 
at ) in the parish of , in the county of 

: And whereas my said lands and premises have 
been injuriously affected by thu execution of the \ 
a 1 
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the (here Hate the name of the railway, or other public under" 
taking), in the manner following, that is to say (here state 
the nature of the injury) : And whereas I am entitled to 
compensation in respect of such injury : And whereas 
you, the {railway company or promoters) have not made me 
satisfaction for the same : I hereby give you notice that 
I claim the sum of £ (a sum exceeding £50), as 

compensation for the aforesaid injury ; and that unless 
within twenty-one days after the receipt of this notice 
you pay the said amount or enter into a written agree- 
ment to pay the same, I desire to have the amount of 
such compensation settled by arbitration, (*) and request 
you to concur with me in the appointment of a single 
arbitrator, or to appoint an arbitrator on your part, to 
whom, together with an arbitrator to be appointed by me, 
the question as to such compensation shall be referred. 
(If the party appoint an arbitrator at once, he may, instead of 
the concluding words after the (*), insert the appointment, as 
in the last Form.) 

Dated the day of , a.d. 

To the Eailway Company (or other promoters). 



FOEM VII. 

APPOINTMENT OF ARBITRATOR UNDER THE LANDS CLAUSES 

CONSOLIDATION ACT. 

Whereas under the provision of the ( here name the Act 
of Parliment), the Eailway Company (or other 

promoters) are entitled to take, and have given due notice 
in writing to A. B., of , in the county of 

, that they require for the purpose of the rail- 
way (or other undertaking) part of certain land and tene- 
ments, situate in the parish of , in the county of 
, in which the said A % B. is interested as (state 
the interest) : which said lands and tenements are specifi- 



APPENDIX. 85 

cally described in the said notice and also in the under- 
written (or " annexed ") schedule : And whereas the said 
Company (or promoters) have offered to the said A. B. the 
sum of £ , as compensation in respect of the said 

land and tenements : And whereas the said A. B. is not 
satisfied therewith, and has required that the amount of 
such compensation should be determined by arbitration : 
Now these presents witness that the said Bail- 

way Company (or " said A. B."), pursuant to the provi- 
sions of the said recited Acts, and of the Lands Glauses 
Consolidation Act, 1845, and of the other Acts incorpo- 
rated with the said recited Acts, do hereby appoint C- D. f 
of , to be an arbitrator to settle and determine the 

amount of purchase-money and compensation to be paid 
by the said Bail way Company to the said A. B., 

in respect of his interest in the said land and tenements 
so intended to be taken as aforesaid, and for the damage 
that may be sustained by him by reason of the execution 
of the works of the said railway; regard being had by 
the said arbitrator not only to the value of the lands and 
tenements so intended to be taken, but also to the damage, 
if any, to be sustained by the said A. B. by reason of the 
severing of the land and tenements so intended to be 
taken from the other lands and tenements of the said 
A. B., or otherwise injuriously affecting such other lands 
and tenements by the exercise of the powers, if any, of 
the said Acts. 

Dated this day of a.d. 

(Signed by the Directors or Secretary of the 
Company, or undertaking.) 

(Or, when the appointment is by the Landowner,) 

A. B. 

SCHEDULE. 

(Here specifically describe the premises to be taken.) 



. 



AJT01STMEST OF SINGLE JEBITRATQE TO ACT FOR BOTH 
TTJS, COMPAST RESTJSIKG TO APPOCST AX ARBITRATOR. 

Whereas the Railway Company (or other pro- 

mobirt, ax the ease may he) lately gave mo notice in writing 
that they required tu tako for the purposes of their railway 
(or other undertaking, following the terms of the notice) certain 
1 amis and tenements specified in the said notice, and in the 
underwritten schedule : 

And whereas a dispute arose between me and the said 
Railway Company {or the promoters) respecting 
the amount of purchase- money and compensation to bo 
paid to me by them for my interest as (state the interest, as 
in the previous Forms') in the said lands and tenements, a od 
for the damage that might l>e sustained by me by reason 
of the execution of the works of the said railway (or 
other undertaking) ; having regard not only to the lands 
and tenements so intended to be taken, but also to the 
damage, if any, to be sustained by me by reason of the 
dovering of the lands and tenements 60 intended to bo 
taken from my other lands and tenements, or otherwise 
injuriously affecting such other lauds and tenements by 
the exercise of the powers given them by the Lands 
Clauses Consolidation Act, 1845, or by their special Act, 
or by any Act i u e< )i' pi i rated therewith: 

And whereas, before they issued their warrant to the 
Sheriff to summon a jury in respect of such lands and 
tenements, I served them with a notice in writing, signi- 
fying my desire to have the amount of such compensation 
M'tilcl 1'V ail'iUalioii, and stated in such notice the in- 
terest in respect of which I claimed compensation, and the 
amount of compensation which I claimed, and requested 
them by such notice to appoint an arbitrator to determine 
such dispute, and stated in such notice the matter required 

be referred to arbitration : And whereas I aovjointed 
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X. T., of to be an arbitrator to determine such 

dispute, and notified such appointment to thesaid Company 
(or promoters) : And whereas the space of fourteen days has 
elapsed since the said dispute arose, and since the service of 
the aforesaid request in writing, and since the appointment 
by me of sue h arbitrator, and the not: hunt ion (.hereof to the 
Company (or promoters) ; and the said Company (or pro- 
motors) have baled to Appoint an arbitrator: Iuow hereby 
in pursuance of the provisions of the Lauds Clauses Con- 
solidation Act, 1845, and of the Acts above referred to, 
appoint the said X. Y. to act on behalf both of me and 
of the said Company, in hearing and determining the said 
dispute. 

Dated the day of , a.d. 

A.B. 
Schedule. 
(Sere specify the lands, as in the wi/jimd iqqt 'intment of the 
arbitrator.) 



Whereas the Bail way Company (or the pro- 

moters of other public underfill,- iiif), in consequence of my 
absence from the kingdom (or " in consequence of my not 
having been found by them"), procured a valuation to he 
made under the Lauds Clauses Consolidation Act, 1845, of 
the compensation to bo paid in respect of my estimated 
interest in the lauds and premises described in the under- 
written schedule ; and have deposited the amount of such 
valuation, being the sum of £ , in the Bank of Eng- 

land, pursuant to the provisions of the above statute : 
And whereas I am dissatisfied with such valuation, and 
have given the said Kailway Company 
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promoters) due notice in writing, requiring that the ques- 
tion of such compensation shall be submitted to arbitration, 
and calling upon them to appoint an arbitrator : I hereby 
appoint X. Y., of , an arbitrator, to determine 

whether the said sum so deposited as aforesaid by the said 

Eailway Company (or other promoters) was a 
sufficient sum; or whether any and what further sum 
ought to be paid or deposited by them. 

Dated the day of , a.d. 

A.B. 



FORM X. 

APPOINTMENT OF AN UMPIRE BY ARBITRATORS. 

Pursuant to the powers given to us by an agreement of 
reference, made on the day of , a.d. (or, 

44 by the agreement of reference contained in the condition 
of two mutual bonds, made and executed on the day 

of , a.d. , by A. B., of , and C. D., of 9 

respectively each to the other ; " or " by an order of Nisi 
Prius, made on the day of , a.d. , in a 

cause in which A. B. was plaintiff, and C. D. defendant "), 
we the thereby-appointed arbitrators (*) do by these 
presents nominate and appoint X. Y., of , to be 

the umpire according to the provisions of the above-men- 
tioned agreement of reference (or " bonds of submission," 
or " order of Nisi Prius "), provided he be willing to accept 
such office. As witness our hands this day of , 

A.D. 

E. F. 
G. H. 

Witness, 
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FORM XL 

APPOINTMENT OF THIRD ARBITRATOR. 

(Commence as in last Farm, from *) do by this memoran- 
dum in writing under our hands, made before we have 
entered upon the consideration of the matters referred, 
nominate and appoint X. Y., of , to be the third 

arbitrator to act with us in the consideration and deter- 
mination of the same, according to the provisions of the 
above-mentioned (or "within-contained") agreement of 
reference (or " bonds of submission/' or " order of Nisi 
Prius "). As witness our hands the day of , 

A.D. . E. F. 

Witness, 

FORM XII. 

NOTICE TO COMPANY OF APPOINTMENT OF ARBITRATOR BY 

CLAIMANT. 

To the Company, and all others whom it may 

concern, I, the undersigned A. B., of , in 

the county of , send greeting. 

Whereas I, the said A. B., am the owner (or " occupier ") 
of (here state the property in respect of which the claim 

arises, and the nature of the claim) : And whereas I did, 
on the day of , in pursuance of the powers 

and provisions of the said Act, give you the said 

Company notice in writing that I, as such owner (or 
" occupier ") as aforesaid, demanded as and for compensa- 
tion for such the sum of £ , and I in such 
notice desired, in the event of you the said Company 
being unwilling to pay the said sum, and of you the said 
Company being unwilling to enter into a written agree- 
ment for that purpose, within twenty-one days after the 
receipt of the said notice by you the said Company, to have 
the amount of such compensation settled by arbitration, 
according to the provisions of the Lands Clauses Consoli- 
dation Act, 1845 : And whereas you the said Company have 
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not paid the said amount of compensation so claimed by 
me as aforesaid, and have neglected to enter into any 
written agreement to pay the said amount of compensa- 
tion, although more than twenty-one days have elapsed 
since the receipt of the said notice by you the said 
Company, and have not agreed with me in the appoint- 
ment of a single arbitrator to settle the same: Now 
therefore, know ye that I, the said A. B., for the purpose 
of causing all questions and disputes between me and you 
the said Company, respecting the said compensation so 
claimed by me as aforesaid, to be settled by arbitration, in 
pursuance of the said Act, and the provisions 

of the Lands Clauses Consolidation Act, 1845, and of the 
several other Acts incorporated with the said 
Act, do hereby, on my part and behalf, nominate and 
appoint C. D., of , in the county of , to be 

an arbitrator to settle and determine all the questions and 
disputes between you the said Company and me, respecting 
the said compensation so claimed by me as aforesaid, and 
to settle and determine the amount of such compensation 
to be paid by you the said Company to me, for (here state 
the ground of claim, or continue, " the damage I have sus- 
tained, and also the damage which I may sustain for or 
by reason of such injuries as aforesaid, or otherwise, by 
reason of the said works having been executed by you as 
aforesaid "), and to be an arbitrator, by me on my part 
hereby nominated and appointed to act in the business 
of the said arbitration, in all respects according to and in 
pursuance of the provisions of the said Acts, iu, about, 
and for the settlement and determination of all questions, 
disputes, and matters respecting the premises aforesaid ; 
and I hereby request you the said Company to nominate 
and appoint an arbitrator on your behalf, to act in respect 
of the compensation, damage, matters, and premises 
aforesaid. 

Dated the day of , a.d. 

A. B. 



FORM XIII. 

. A MEETING. 

A.B.j I appoint , the day of 

v. > nest, for proceeding in this reference, at the hour 

C. D. ! of o'clock, at {here state the place of meeting). 

Dated 

X.Y„ 

To Mr. E. P., for A. B. ; Arbitrator, 

and to Mr. G. H., for C. D. 

FORM XIV. 

NOTICE THAT ARBITRATOR WILL PilOCEED EX PARTE. 

A. B.l I appoint , the day of 

b. j nest, for proceeding in this reference, at the hour of 
C. D.| o'clock, at (here state the place of metliiiij); 

and I give notice that if you, A. B. (or " if either party "), 
fail to attend, without having previously shown me good 
and sufficient cause for your absenting yourself (or " for 
his absenting himself"), I shall, at the request of C. D., 
if (or " of the party ") present, go on with the reference 

Dated the day of , a.d. 

X. Y., 
To Mr. A. B. Arbitrator, 

(or " to Messrs. A. B. and CD."). 

FORM XV. 

DESUND BY ARBITRATOR FOR PRODUCTION OP DOCUMENTS. 

In the matter of the arbitration between A. B., 0. D., and 
E.F. 
Sir, 

In pursuance of the power given to me by the 
order of reference (or oilier submission, as the case may he), 
I require you to produce before me, on , the 

day of nest, at the kcrax ot 
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FORM XVII. 

kotice by arbitrators to umpire of final disagreement. 

Sir, 

We hereby give you notice that we cannot and 
shall not be able to agree in making an award, but have 
finally disagreed about the same, and that you are at 
liberty to proceed as umpire to consider and award upon 
the matters referred. 

Dated 

;?•*/' 1 Arbitrators. 

Cx. H., J 

To Mr. X. Y., Umpire. 

FORM XVIII. 

ENLARGEMENT OF TIME BY ARBITRATOR. 

I enlarge the time for making my award respecting the 
matters referred to me by the (if the enlargement is endorsed 
on the submission, say, " within order of reference," or other 
submission ; if it be written at the foot of the submission, say, 
" above order of reference," or other submission), until the 
day of , a.d. 

Dated 

X. Y., 

Witness, 0. P. Arbitrator. 

FORM XIX. 

REVOCATION OF SUBMISSION BY A PARTY. 

Know all men by these presents, that I, A. B., of , 

have revoked, annulled, and made void, and by these 
presents do revoke, annul, and make void, all the power 
and authority which by a certain agreement of reference 
in writing, made the day of , a.d. , 

between me the said A. B. and CD., of , were 

conferred upon X. Y., of , the arbitrator thereby 

appointed to award and determine on certain matters in 
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difference between me and the said CD.; and I do hereby 
discharge and prohibit the said X. Y. from making any 
award, or from any further proceeding in the aaid arbi- 
tration. 

As witness my hand (if the submission be by bond or deed 
say, " hand and seal "), this day of 

A.D. 

A.B. (if by deed, L.S.) 



r notice of revocation to arbitrator. 

Sir, 

I hereby give you notice that by a writing under 
my hand (or " hand and seal "), made on day uf 

A.D. , I have revoked, annulled, and made 

void your authority as arbitrator ; and I hereby dischargB 
and prohibit you from further proceeding in the matters 
of the arbitration between me and G. D. 
Dated 
To Mr. X. Y. A. B. 



notice to parties of award mace. 
Gentlemen, 

I hereby give you notice that I have made and 
published my award in writing respecting the matters 
difference between Mr. A. B. and Mr. C. D., referred 
me, and that it lies at my chambers (or other place specified) 
ready to be delivered. 
The charges amount to £ 

Your truly, 
X. Y., 
Arbitrator. 
To Mr. A. B. and Mr. E. F., for Mr. A. B. ; 
and to Mr. C. D. and Mr. G. H., for Mr. 0. D. 
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FOKM xxn, 



Commencement of an Award reciting Sidiinigrn'mi by Agreement 
or Deed. 
Whereas by a certain agreement in writing (or " inden- 
ture "), bearing date the day of , a.d. 
, made between A. B., of , of the first part ; and 
C. D., of , of the second part ; reciting that (Sere recite 
to much of the mutters in difference as Kill explain and justify 
the subsequent directions of the award), it was agreed that 
the same (or " that all matters in difference," or otherwise 
according to the terms of the reference} should bo referred to 
the award and final determination of me, X. Y., of : 
And whereas it was further agreed that (here set forth such 
of the several powers and proviaions in the submission as 
warrant the following directions of the award) : Now I, the 
said arbitrator, having takes upon myself the burden of 
this reference, and having duly weighed and considered 
the several allegations of the said parties, and also the 
proofs, vouchers, and documents which have been given 
ividence before me, do hereby make and publish my 
award in writing of and concerning the matters above 
referred to me, in manner following, that is to say: I 
award and adjudge, Ac. 

Commencement of an Award reciting a Submission by Bond. 

To all to whom these presents shall come, we, U. V., of 
, and X. Y., of , send greeting. 

"Whereas A. B., of , did by his bond, bearing date 

the day of , a.d. , become bound to 

C. D„ of , in the penal sum of £ ; and the 

said C. D., by his bond, also bearing date the day and year 
aforesaid, become bound to the said A, B. in the like penal 
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sum of £ , which bonds respectively recite that (hm 

set oat to muck of the recital in the bonds as suffice to sAgk 
whit it referred, and to explain the rest of the award) : Under 
which bonds conditions were respectively written for 
making the same void, if the said A. B. and C. D. respec- 
tively, and their respective heirs, executors, and adminis- 
trators, should observe, perform, and keep the award 
which wc the said arbitrators should make ("of and eon- 
ceruiug the said matters referred," or otherwise, according 
to the bonds) ; so ae we the said arbitrators should niaka 
and publish our award in writing, Ac. (aa in Form II., 
altering the person and tense as far as the commencement of 
ike provision respecting the umpire) ; Now we, the said 
arbitrators, Ac. 

Commencement of Award by Umpire. 

(Recite the submission at to the appointment of tlte arbi- 
trators, and the provision for appointing an umpire, and such 
other parts as may be, necessary, and proceed) : And whereas 
the said U. V, and X, X. did by a writing under theii 
hands, bearing date the day of , endorsed 

on the said , order of reference (or, as the case may be) 
appoint me, A. Z., of , to be the umpire, pursuanl 

to the said order: And whereas the said U. V. and X. Y. 
did not make any award of and concerning the premises 
before the day of (the limit of the arbitrator'! 

authority, or, where there it no limit, say — " And whereas th( 
Baid U. V. and X. Y. have not made any award concerning 
the matters referred, but have finally and altogether dis- 
agreed respecting the same") : Now I, the said A. Z-, 
having taken upon myself the charge of this reference, 
and having heard, examined, and considered the allega- 
tions, witnesses, and evidence of both the said partiei 
concerning the premises, do make this my umpirage in 
writing of and concerning the premises, in i 
following, that is to say : I award and adjudge, &c. 
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Clauses as to Costs. 

I award and direct that the defendant do pay to the 
plaintiff the costs incurred by the plaintiff of and inci- 
dental to the reference and award (when the arbitrator is to 
ascertain the amount, add the following words : " And I assess 
the amount of the said costs of the plaintiff at £ , 

and the costs of my award at £ ") : 

And I further award and direct that the plaintiff and 
defendant do each bear his own costs of the reference, and 
pay one-half the costs of the award ; and that if either 
party shall in the first instance pay the whole or more 
than half of the costs of the award, the other party shall 
repay bim so much of the amount as shall exceed the half 
of the said costs : 

I award and direct that one moiety of the costs of the 
reference and award be borne and paid by A. B., and the 
other moiety by C. D. 



^ 
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[52 & 53 Vict. Ch. 
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Reference* by Consent out of Court. 

1. Submission to be irrevocable, and to have effect as an 

order of Court. 

2. Provisions implied in submissions. 

3. Reference to official referee. 

4. Power to stay proceedings where there is a sub- 

mission. 

5. Power for the Court in certain eases to appoint an 

arbitrator, umpire, or third arbitrator. 
G. Power for parties in certain cases to supply vacancy. 

7. Powers of arbitrators. 

8. Witnesses may be summoned by suhpwna. 

9. Power to enlarge time for making award. 

10. Power to remit award. 

11. Power to set aside award. 

12. Enforcing award. 



I References under Order of Court. 

13. Reference for report. 
14. Power to refer in certain cases. 
15. Powers and remuneration of referees and arbitrators. 
16. Court to have powers as in references by consent. 
Court of Appeal to have powers of Court, 
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General. 
Sect. 

18. Power to compel attendance of witness in any part of 

the United Kingdom, and to order habeas corpus to 
issue. 

19. Statement of case pending arbitration. 

20. Costs. 

21. Exercise of powers by masters and other officers. 

22. Penalty for perjury. 

23. Crown to be bound. 

24. Application of Act to references under statutory 

powers. 

25. Saving for pending arbitrations. 

26. Bepeal. 

27. Definitions. 

28. Extent. 

29. Commencement. 

30. Short title. 
Schedules. 
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CHAPTER 49. 

An Act for amending and consolidating the Enactments 
relating to Arbitration. [26th August, 1889.] 

BE it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords 
{Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows : 

Beferences by Consent out of Court 

1. A submission^ unless a contrary intention is ex 
pressed therein, shall be irrevocable, except by leave of 
the Court or a judge, and shall have the same effect in all 
respects as if it had been made an order of Court. 

2. A submission, unless a contrary intention is ex- 
pressed therein, shall be deemed to include the provisions 
set forth in the First Schedule to this Act, so far as they 
are applicable to the reference under the submission. 

3. Where a submission provides that the reference shall 
be to an official referee, any official referee to whom appli- 
cation is made shall, subject to any order of the Court or 
a judge as to transfer or otherwise, hear and determine 
the matters agreed to be referred. 

4. If any party to a submission, or any person claiming 
through or under him, commences any legal proceedings 
in any Court against any other party to the submission, 
or .-my person claiming through or under him, in respect 
of any matter agreed to be referred, any party to such 
legnl proceedings may at any time after appearance, and 
before delivering any pleadings or taking any other steps 
in the proceedings, apply to that Court to stay the pro- 
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ceedings, and that Court or a judge thereof, if satisfied 
that there is no sufficient reason why the matter should 
not be referred in accordance with the submission, and 
that the applicant was, at the time when the proceedings 
were commenced, and still remains, ready and willing to 
do all things necessary to the proper conduct of the arbi- 
tration, may make an order staying the proceedings. 

5. In any of the following cases : — 

(a.) Where a submission provides that the reference 
shall be to a single arbitrator, and all the 
parties do not after differences have arisen 
concur in the appointment of an arbitrator : 

(6.) If an appointed arbitrator refuses to act, or is 
incapable of acting, or dies, and the submission 
does not show that it was intended that the 
vacancy should not be supplied, and the parties 
do not supply the vacancy : 

(c.) Where the parties or two arbitrators are at liberty 
to appoint an umpire or third arbitrator and 
do not appoint him : 

(d.) Where an appointed umpire or third arbitrator 
refuses to act, or is incapable of acting, or dies, 
and the submission does not show that it was 
intended that the vacancy should not be 
supplied, and the parties or arbitrators do not 
supply the vacancy : 

any party may serve the other parties or the arbitrators, 
as the case may be, with a written notice to appoint an 
arbitrator, umpire, or third arbitrator. 

If the appointment is not made within seven clear days 
after the service of the notice, the Court or a judge may, 
on application by the party who gave the notice, appoint 
an arbitrator, umpire, or third arbitrator, who shall have 
the like powers to act in the reference and make an award 
as if he had been appointed by consent of all i£&rti&&» 



102 ARBITRATION ACT, 1889. 

6. Where a suhmiKsion provides that the reference shall 
be to two arbitrators, one to be appointed by each j'artj-, 
then, unless the submission expresses a contrary inten- 

(a.) If either of the appointed arbitrators refuses to 
act, or is incapable of acting, or dies, the party 
who appointed him may appoint a new arbi- 
trator in his place ; 
(6.) If, on such a reference, one party fails to appoint 
an arbitrator, cither originally or by way of 
substitution as aforesaid, for seven clear days 
after tho other party, having appointed his 
arbitrator, has served the party making de- 
fault with notice to make the appointment, 
the party who has appointed an arbitrator 
may appoint that arbitrator to act as sole 
arbitrator in the reference, and his award 
shall be binding on both parties as if he had 
been appointed by consent : 
Provided that the Court or a judge may set aside any 
appointment made in pursuance of this section. 

7. The arbitrators or umpire acting under a submission 
shall, unless the submission expresses a contrary intention, 
have power — 

(a,) to administer oaths to or take the affirmations 

of the parties and witnesses appearing ; and 
(6) to state an award as to the whole or part thereof 

in the form of a special case for the opinion of 

the Court ; and 
(c.) to correct in an award any clerical mistake or 

error arising from any accidental slip or 

omission. 



8. Any party to a submission may sue out a writ of 
subptena ad testificandum, or a writ of Bubpcena duces 
tecum, but no person shall be compelled under any such 
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writ to produce any document which he could not be 
compelled to produce on the trial of an action. 

9. The time for making an award may from time to 
time be enlarged by order of the Court or a judge, 
whether the time for making the award has expired or 
not. 

10.— (I.) In all cases of reference to arbitration the 
Court or a judge may from time to time remit the matters 
referred, or any of them, to the reconsideration of the 
arbitrators or umpire. 

(2.) Where an award is remitted, the arbitrators or 
umpire shall, unless tlie order otherwise directs, make 
their award within three months after the date of the 

11. — (1.) Where an arbitrator or umpire has miscon- 
ducted himself, the Court may remove him. 

(2.) Where an arbitrator or umpire has misconducted 
himself, or an arbitration or award has been improperly 
procured, the Court may set the award aside. 

12. An award on a submission may, by leave of the 
Court or a judge, be enforced, iu the same mauuer as a 
judgment or order to the same effect, 

Ee/erenceg under Order of Court. 

13. — (1.) Subject to Itules of Court and to any right to 
have particular cases tried by a jury, the Court or a judge 
may refer any question arising in any cause or matter 
(other than a criminal proceeding by the Crown) for 
inquiry or report to any official or special referee. 

(2.) The report of an official or special referee may be 
adopted wholly or partially by the Court or a judge, and 
if so adopted may be enforced as a judgment or order to 
tbe same effect. 

14. In any cause or matter (other than a criminal pro- 
ceeding by the Crowo), — 
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(a.) If all the parties interested who are not under 
disal-ilitv consent : or, 

ib.) If tin* cause or matter requires any prolonged 
examination of documents, or any scientific or 
1- *r«il investigation which cannot in the opinion 
of the Court or a judge conveniently be made 
before a jury or conducted by the Court 
through its other ordinary officers ; or, 
(f.*) If the question in dispute consists wholly or in 
part of matters of account ; 
the Court or a judge may at any time order the whole 
cause <>r matter, or any question or issue of fact arising 
therein, to l»c tried before a special referee or arbitrator 
rvsjH*etively agreed on by the parties, or before an official 
referee or officer of the Court. 

15. — (1.) In all cases of reference to an official or special 
referee or arbitrator under an order of the Court or a 
judge in any cause or matter, the official or special referee 
or arbitrator shall be deemed to be an officer of the Court, 
and shall have such authority, and shall conduct th* 
reference in such manner, as may be prescribed by Rule* 
of Court, and subject thereto as the Court or a judge maj 
direct. 

(2.) The report or award of any official or specia 
referee or arbitrator on any such reference shall, unlesj 
set aside by the Court or a judge, be equivalent to the 
verdict of a jury. 

(3.) The remuneration to be paid to any special refere< 
or arbitrator to whom any matter is referred under ordei 
of the Court or a judge shall be determined by the Court 
or a judge. 

16. The Court or a judge shall, as to references undei 
order of the Court or a judge, have all the powers which 
are by this Act conferred on the Court or a judge as tc 

^rences by consent out of Court, 
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17. Her Majesty's Court of Appeal shall have all the 
powers conferred by this Act on the Court or a judge 
thereof under the provisions relating to references under 
order of the Court. 

General. 

18. — (1.) The Court or a judge may order that a writ of 
subpoena ad testificandum or of subpoena duces tecum 
shall issue to compel the attendance before an official or 
special referee, or before any arbitrator or umpire, of a 
witness, wherever he may be within the United Kingdom. 

(2.) The Court or a judge may also order that a writ of 
habeas corpus ad testificandum shall issue to bring up a 
prisoner for examination before an official or special 
referee, or before any arbitrator or umpire. 

19. Any referee, arbitrator, or umpire may, at any 
stage of the proceedings under a reference, and shall, if so 
directed by the Court or a judge, state in the form of 
a special case for the opinion of the Court any question of 
law arising in the course of the reference. 

20. Any order made under this Act may be made on 
such terms as to costs, or otherwise, as the authority 
making the order thinks just. 

21. Provision may from time to time be made by Eules 
of Court for conferring on <any Master, or other officer of 
the Supreme Court, all or any of the jurisdiction con- 
ferred by this Act on the Court or a judge. 

22. Any person who wilfully and corruptly gives false 
evidence before any referee, arbitrator, or umpire, shall be 
guilty of perjury, as if the evidence had been given in 
open Court, and may be dealt with, prosecuted, and 
punished accordingly. 

23. This Act shall, except as in this Act expressly men- 
tioned, apply to any arbitration to which Her Majesty the 
Queen, either in right of the Crown or of the Duchy of 
Lancaster or otherwise, or the Duke of Cornwall, is a 
party, but nothing in this Act shall empower the Court 
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or a judge to order any proceedings to which. Her Majesty 
or the Duke of Cornwall is a party, or any question or 
issue in any such proceedings, to be tried before any 
referee, arbitrator, or officer, without the consent of Her 
Majesty or the Duke of Cornwall, as the case may be, or 
shall affect the law as to costs payable by the Crown. 

24. This Act shall apply to every arbitration under any 
Act passed before or after the commencement of this Act 
as if the arbitration were pursuant to a submission, 
except in so far as this Act is inconsistent with the Act 
regulating the arbitration, or with any rules or procedure 
authorised or recognised by that Act. 

25. This Act shall not affect any arbitration pending at 
the commencement of this Act, but shall apply to any 
arbitration commenced after the commencement of this 
Act under any agreement or order made before the com- 
mencement of this Act. 

26. — (1.) The enactments described in the Second 
Schedule to this Act are hereby repealed to the extent 
therein mentioned, but this repeal shall not affect any- 
thing done or suffered, or any right acquired or duty 
imposed or liability incurred, before the commencement 
of this Act, or the institution or prosecution to its ter- 
mination of any legal proceeding or other remedy for 
ascertaining or enforcing any such liability. 

(2.) Any enactment or instrument referring to any 
enactment repealed by this Act shall be construed as 
referring to this Act. 

27. In this Act, unless the contrary intention appears, — 
" Submission " means a written agreement to submit 

present or future differences to arbitration, 

whether an arbitrator is named therein or 

not. 
" Court " means Her Majesty's High Court of Justice. 
"Judge" means a judge of Her Majesty's High 

Court of Justice. 
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" Rules of Court " meana "the Rules of the Supreme 
Court niado by the proper authority under the 
Judicature Acta. 

28. This Act shall not extent! to Scotland or Ireland. 

29. This Act Bhail commence and come into operation 
on the first day of January one thousand eight hundred 
and ninety. 

30. This Act may be cited as the Arbitration Act, 1889. 

I SCHEDULES. 

The Fihst Schedule. 
Pkotoionb to be Implied in Submissions. 
a. If no other mode of rcfj.rt not.' is [iruv Med. the i >. ilei-onco shall be to 
n single arbitrator. 

6. If the reference is to two arbitrators, the two arbitrators may 
appoint aa umpire at any time within the period during which they 
have power to make an award. 

c. Ttie arbitrators shall make their award in writing within three 
months after entering on the rel'crenci ■. or Lifter having been culled on 
to act by nntico in writing from any party tu the submission, or on or 
before any Inter day to which tbo arbitrators, by nny writing signed 
by them, may from time to tinio eniarge the time for making tha 

d. If the arbitrators have allowed their time ta extended time to 
expire without making ;ni award, or Imv.- de live red lo any party to the 
Submission, or to tho umpire, a notice in writ in;:, stating that they 
cannot agree, the umpire may forthwith enter on the reference in lieu 
<>f the arbitrators. 

e. The umpire shall make his nwurd within one month after the 
original or extended lime : i-] ■]..■■ i i n i.ed fur milking trie award of the arbi- 
trators has. expired, or on or before nny liter duy to which tho umpire 
by any writing signed by him may [ruin time to lime enlarge the time 
for making bis award. 

/. The parties to tho rcferonee, and al! persons claiming through 
them re_.peeliivly, shall, subject to any |. -i_-.il ubji'i-tiuii, submit to be 
examined by tin- arbitrate™ or umpire, on oath or affirmation, in rela- 
tion to the matters in dispute, and shall, subject as iifoicsaid, produce 
before the arbitral, its or umpire, nil books, deeds, papers, accounts, 
writings, ami documents within tla-ir posse-siou »r power respectively 
which may be required or culled for, and do all other things which 
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during the proceedings on the reference the arbitrators or umpire may 

require. 

• g. The witnesses on the reference shall, if the arbitrators or umpire 

thinks fit, be examined on oath or affirmation. 

h. The award to be made by the arbitrators or umpire shall be final 
and binding on the parties and the persons claiming under them 
respectively. 

•'. The costs of the reference and award shall be in the discretion of 
the arbitrators or umpire, who may direct to and by whom and in what 
manner those costs or any part thereof shall be paid, and may tax 
or settle the amount of costs to be so paid or any part thereof, and may 
award costs to be paid as between solicitor and client. 



The Second Schedule. 

Enactments Kepealed. 



Session and Chapter. 


Title or Short Title. 


Extent of Repeal. 


9 Will. 3, c. 15, 


An Act for determin- 


The whole Act. 




ing differences by 
arbitration. 




3 & 4 Will. 4, c. 42. - 


An Act for the further 


Sections thirty-nine to 




amendment of the 


forty-one, both in- 




law and the better 


clusive. 




advancement of jus- 






tice. 




17 & 18 Vict. c. 125. - 


The Common Law 


Sections three to seven- 




Procedure Act, 


teen, both inclusive. 




1854. 




36 & 37 Vict. c. 66. - 


The Supreme Court of 


Section fifty-six, from 




Judicature Act, 


" Subject to any 




1873. 


"Kules of Court" 
down to " as a 
"judgment by the 
" Court," both inclu- 




• 


sive, and tho words 
" special referees or ". 
Sections fifty-seven 
to fifty-nine, both 
inclusive. 


47 & 48 Vict. c. 61. - 


The Supreme Court 


Sections nine to eleven, 




of Judicature Act, 


both inclusive. 




1884. 
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STATUTES BEAEING ON THE QUESTION OF 

AKBITKATIONS. 



Space will not allow, in a work of these dimensions, of 
copious extracts from Acts of Parliment, but it is hoped 
that the following table, naming the principal Acts 
which bear upon the subject, will be found useful as 
tending to facilitate reference : — 

An Act to consolidate and amend the laws relating to the 
arbitration of disputes between masters and workmen, 1824 
(5 Geo. IV. c. 9). 

An Act to amend an Act of the 5th year of his Majesty King 
George IV. for consolidating and amending the laws relative to 
the arbitration of disputes between masters and workmen, 1837 
(7 Will. IV. & 1 Vict. c. 67). 

An Act for consolidating in one Act certain provisions usually 
inserted in Acts with respect to the constitution of companies 
incorporated for carrying on undertakings of a public nature 
(known as the Companies Clauses Consolidation Act), 1845 
(8 & 9 Vict. c. 16). 

An Act for consolidating in one Act certain provisions usually 
inserted in Acts authorising the taking of lands for undertakings 
of a public nature (known as the Lands Clauses Consolidation 
Act), 1845 (8 & 9 Vict. c. 18). 

An Act for consolidating in one Act certain provisions usually 
inserted in Acts authorising the making of railways (known as 
the Railways Clauses Consolidation Act), 1848 (8 & 9 Vict, 
c. 20). 

An Act for promoting the publio health (known as the Public 
Health Act), 1848 (11 & 12 Vict. c. 63). 

An Act to amend the procedure in Courts of General and 
Quarter Sessions of the Peace in England and Wales, and for the 
better advancement of justice in cases within the jurisdiction of 
those Courts, 1849 (12 & 13 Vict. c. 45). 

An Act to amend and consolidate the laws relating to bankrupts, 
1849 (12 & 13 Vict c. 107). 

An Act to amend the laws relating to the construction of build- 
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ings in the metropolis and its neighbourhood (known as th 
Metropolis Building Act), 1855 (18 & 19 Vict c. 122). 

An Act to amend the Public Health Act, 1848, and to mak 
farther provision for the local government of towns and populra 
districts (known as the Local Government Act), 1858 (21 & 2 
Vict c. 98). 

An Act to enable railway companies to settle their different 
with other companies by arbitration (known as the Bailwi 
Companies Arbitration Act), 1859 (22 & 23 Vict c. 59). 

An Act for consolidating in one Act certain provisions frequent 
inserted in Acts relating to railways (known, as the Bailwi 
Clauses Act), 1863 (26 & 27 Vict c 92). 

The Lands Clauses Consolidation Act, 1868 (32 & 33 Vu 
cl8> 
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Abandoned projects, 5 

Action, when barred by arbitration, 4 

Acts providing for arbitration, 3, 22 

Administrators, 7 

Affidavits, 47 

Agents, 7 

Allotment of land, 5 

Appointment of arbitrator, method of, 21, 26 

„ „ or umpire by lot, 27 

Appointments in reference, 34 

„ „ revocation of, 34 

Arbitration, advantages of, 67 

„ between masters and workmen, 7 

„ by consent, 3, 4 

'„ by order of judge or Court, 3 

„ closing of, 36 

„ costs of, 29 

„ disadvantages of, 67 

„ duration of, 29, 61 

how it may arise, 2 
irregularities in, 37 
limits of, 28, 61 

enlargement of (see Enlargement), 
meetings in, 33, 38 



» 

>» 

„ no bar to suit, 4 

„ on contingent claims, 6, 29 



„ on future differences, 6, 29 

„ on illegal matters, 5 

„ on injury by abandoned projects, 5 

proceeding in Court stayed by arbitration, 5 

under special Act, 3, 66 
„ what matters likely to be submitted to, 5 

„ „ „ may be referred to, 6 

„ when bar to suit, 4 

„ who may be party to, 7 



»» 
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Arbitrator, applying to Court for advice, 39 

„ appointment of, 21, 24, 26 

„ as witness, 51 

„ authority of, 33, 68 
„ „ when ended, 29, 60 

„ barrister as, 3, 24 

„ between nj asters and workmen, 22 

,, binssed, 16, 25 

„ buying up party's claims, 25 

„ charges of, 55, 63 
„ „ how recoverable, 63 

„ creditor as, 25 

„ death of, 15 

„ debtor as, 25 

„ declining to hear counsel, 35 

„ delegating duties, 39 

„ discretion of, as to evidence, 38, 49 
„ „ „ viewing premises, 49 

„ duties of, 21, 33 

„ „ when award referred back, 61 

„ enforcements of requirements of, 36 

„ equitable powers of, 28 

„ incapable, 15 

„ incorrupt, 25 

„ infant as, 24 

„ in own case, 25 

lay, 4, 22, 39, 47, 67 
„ „ seeking legal assistance, 39, 59 

„" lunatic as, 24 

„ may allow interest, 28 

„ not bound by strict rules of law, 28 

„ perusing briefs, 35 

„ powers of, 33, 60 
„ „ as to costs, 59, 65, 66 

„ „ as to exclusion from meetings, 35 

„ „ to amend error in award, 60 

„ „ „ „ record, 39 

„ private arrangement by, 25 

„ proceeding ex parte, 37, 38 

„ protecting witness, 53 

„ qualifications of, 21, 26 

„ receiving private communication, 36 

„ reference to two, 15 

„ refusing to act, 15 
„ „ to hear evidence, 48 

„ skilled, 49 
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Arbitrator, surrendering own judgement, 39, 41 

„ surveyor as, 4, 22, 47 

„ taking opinions, 39 

„ when may refuse to hear evidence, 49 

„ when must make declaration, 36, 55 

„ when surveyor, 4 

„ who may be, 21 
Arbitrators, charges of, 55, 63 

„ joint, 41, 42, 43, 55 

„ when three or more, 42 

Architect as arbitrator, 4, 23, 25 
Architects, Koyal Institute of, 2 
Assignees of bankrupts, 7 
Attorney-General, 7 
Attorneys, 7, 51 

„ agents of, 8 

„ evidence of, 51 

Award, alternative, 58 

„ application to set aside, 60 

„ bad in part, 59, 64 

„ by certificate, 57 

„ copies of, 55, 56 

„ costs of, 55, 63, 64 

„ delivery of, 55 

„ „ under special Act, 55 

„ enforcement of, 62 

„ enlargement of time for, 8, 29, 30, 31, 32 

„ errors in, 56, 60 

„ grounds for setting aside, 16 

„ must convey final decision on all matters, 56, 57 

„ must not be in parts, 57 

„ publishing of, 55 

„ reconsideration of, 61 

„ referred back, 61 

„ rules to be observed in making, 54 

„ setting aside, 14, 61 

„ stamping, 55, 56 

„ suggestions for securing compliance with, 62 

„ under special Acts, 55, 57, 60 

„ verbal, 54 

„ when against law, 28 

„ when invalid, 10, 11, 25, 34, 41, 48, 49, 54, 55, 56, 57, 58, 61 

„ when must be made, 29, 30 

Baring, Bros. & Co., v. Doulton & Co., 16 
Bankrupts, 7, 8 



114 12s VEX. 

Banks, Barings, 8 
Barristers as arbitrators, 24 
Bias, 16, 25 
Books, as evidence, 51 
Boundaries, definitions of, 5 

„ . disputed, 8 
Briefs, 35 
Building Act (see Metropolitan Buildings Act). 

„ and adjoining owners, disputes between, 4 

„ societies, 8 

Capital, labour and, 22 
Case, getting up, 67, 68 
Cemeteries, 5 
Chancery, 7 
Charities, 7 
Clerical errors, 56 
Cerk, acts of, 8 

„ evidence of, 51 
Committee of lunatic, 7 
Common Law Procedure Act, 14, 29, 41, 60, 61 

„ right of, 5 
Commons, enclosing of, 5 
Commutation of tithes, 5 
Companies Clauses Consolidation Act, 3, 44, 66 
Company, public, 7 
„ railway, 6 
Compensation, 2, 5, 66 
Condonation of irregularities, 37 
Consent, consequence of, 7, 8 
Contingent claims, 5, 28, 29 
Copies of letters as evidence, 49 
Costs, 55, 63, 64 

„ abiding the event, 64 

„ of the award, 29, 63, 64 

„ „ cause, 63, 64 

„ „ reference, 29, 63, 64 

„ taxing, 65, 66 
Counsel, 7, 34, 35 

„ evidence of, 51 
Counterpart leases, 50 
Court of Chancery, 7 

„ order of (see Judge's order) 
Creditor as arbitrator, 25 
Creditors, 7 
Cross-examination, 53 
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Death of arbitrator, 14 

„ of party, umpire, 42 

„ revocation by, 14 
Debtor as arbitrator, 25 
Declaration by arbitrator, 36, 55 
Deeds, 50 

„ how proved, 50 
Definition of boundaries, 5 

„ of expressions, 30 x 

Dilapidations, 2, 5 
Disputed boundaries, 8 
Docks, 5 

Drainage works, 5 
Duration of arbitration, 29, 30 
Duties of arbitrator, 21, 28, 33 
Duty, stamp, 50 

Eldon, Lord, on hearing one side only, 48 
Enclosing of commons, 5 
Enlargement of time, 10, 29, 31, 32, 57 
„ „ by consent, 31 

„ „ by order of Conrt, 8, 31, 32 

„ „ " from time to time," 31 

Errors in conduct of arbitration, 38 

„ in submission, 11 
Evidence, 36, 38, 46 
hearsay, 49 

improper rejection of, 38, 47 
„ must be heard, 49 
„ on oath, 47, 48 
„ parole or verbal, 50 
„ rebutting, 67 
„ supplementary, 67 
„ written notes of, 36 
Examination of witnesses, 53 
Executors, 7 
Extension of time (see Enlargement). 

Feeling, hostile, 26 

Femmes sole, 7 

Fraud, power of court where alleged, 18 

Friendly societies, 8 

Future differences, 6, 28 

Handwbiting, 50 

„ how proved, 50 

Harbours, 5 
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Illegal matters of dispute, 

Incapacity of arbitrator, 15, 42 

Infants as arbitrators, 24 

Injury by abandoned project, 5 

Institute of Architects, 2 

Invalid award, 10, 11, 25, 34, 41, 48, 49, 54,^55, 56, 57, 58,^64 

Irregularities, condonation of, 37 

„ correction of, 37 

„ in conduct of reference, 37 

Joint arbitrators, 41, 42, 43, 56 

„ must act in concert, 43 

„ must be present at every meeting, 43 

Judge's order, 3, 8, 

Jury, 67, 68 

Kerr, Professor, on arbitration, 2 

Labour and capital, 22 

Land, allotment of, 5 

Lands Clauses Consolidation Act, 3, 30, 36, 43, 55, 66 

Leading questions, 52 

Leases as evidence, 50 

Letters, copies of, as evidence, 49 

„ replies to, as evidence, 49 

„ postmarks on, as evidence, 49 
Limits of arbitration, 29, 30 
Lunatics, 7, 24 

Markets, 5 

Masters and workmen, 7, 22, 56 

Matters arising after date of submission, 28, 29 

„ illegal, 6 
Meetings in reference, 33, 38 
Metropolitan Buildings Act, 3, 4 

„ „ method of procedure, 44 

Notes of evidence, 36, 52 

Oath, evidence on, 47, 48 

„ form of, 48 
Oaths, power to administer, 12 
Officer of public company, 7 
Order of Court (see Judge's order). 

„ Judge's (see Judge's order). 
Owners, building, disputes between* 



INDEX. 117 

Paper read at E.I.B.A., 2 
Papers as evidence, 50 
Parole evidence of deed, 50 

„ submission, 11 
Parties, exclusion of^ from meetings, 35 
„ third, 7, 8 

„ to reference, who may be, 7 
Partners, 7 
Party, recalcitrant, 38 
Piers, 5 
Plans, 50 

„ how proved as evidence, 50 
Postmark as evidence, 49 
Power of attorney, 50 
Powers of arbitrator, 33, 34 
Prejudice, 16, 25 

Private arrangement by arbitrator, 25 
Proceeding ex parte, 38, 39 

Procedure, method of, under Metropolitan Building Act, 44 
Professor Kerr on arbitration, 2 
Public companies, 7 s 

„ Health Act, 3 
„ roads, setting out, 5 

Qualifications of arbitrator, 21, 26 

Bail way Companies Arbitration Act, 3, 4, 5, 43, 55, 57 
Bailways, 5 

„ Clauses Consolidation Act, 3, 36, 43, 55, 66 
Beceipts as evidence, 51 
Beconsideration of award ordered by Court, 61 
Be-examination, 53 
Beference {see Arbitration). 

„ agreement of, 9 

„ appointments in, 34 
conduct of, 33, 34 
on " usual terms," 11 

„ who may be parties to, 7 

„ withdrawal of, from Act, 10 
Befusal to act by arbitrator, 15 

„ „ by umpire, 27 

Beply to letter as evidence, 49 
Bevocation, 16 

„ by death of arbitrator, 15 

„ by incapacity of arbitrator, 15 

„ by refusal to act of arbitrator, 15 * 






118 



INDEX. 



Revocation of uji point men t in reference, 34 
„ unsuccessful attempt at, 38 

„ successful application at Court for, 16 

Eights of common, 5 

Kou'Js, felting out public, 5 

Royal Institute of Architects, 2 

Sayings Basks, 8 
Setting out publio roads, 5 
Societies, building, S 
« friendly, 8 
Solicitors, 7 
S pence ». Diploid, IS 
Stamp duty, 60 
Stumping, 50, 55, 5G, 57 
Strangers, 35 
Strikes, 22, 23 
Submission by judge's order, 13 

„ „ order of Equity, 13 

„ „ order of Nisi Prius, 13 

„ „ rule of Court, 13 

„ the, 9 

„ „ form of, 10 

„ „ left with arbitrator, 12 

„ „ must be in writing, 9 

„ „ revocation of, 14 

„ ■ „ signed by all parties, 11 

„ verbal, 11 

Surprises, 67 
Surveyor, evidence of, 51 

„ when arbitrator, 4 
Surveyors as arbitrators, 4, 22, 47 

„ under Bli-triijitiUliiJi Lii.iildiiig Act, 44 

Tablb I. — Hatters for snbraisaiorj to arbitration, 5 

„ IL — Who may refer, 7 

„ III.— Qualifications of arbitrator, 2G 

„ IV, — Arbitrator's powers as to limits of arbitration, S 

„ V.— Rules as to evidence, 52 

„ VI. — Matters which will invalidate an award, 59 
Taxation of costs, 65 
Third parties, 7, 8 
Tithes, commutation of, 5 
Tossing up, 27 
Town improvements, 5 
Trustees, 7 
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Umpirage, costs of, 65 
Umpire, 27, 29, 41 

„ appointment of, 26, 27, 41 

„ ,, by joint arbitrators, 22, 26 

„ • , „ under special Acts, 44 

„ deportment of, 68 

„ duties of, 44, 45 

„. limit of time for making award by, 44 

„ power of, as to costs, 65, 66 

„ refusal of, to act, 26 

„ rules for guidance of, 44 

„ surrendering opinion, 44 

„ under special Acts, 44 

„ when authority of, commences, 44 

„ when to act, 44 
Usual terms, reference on, 11 

Verbal evidence of deed, 50 
„ submission, 11 

Warrants of attorney, 50, 51 
Waterworks, 5 
Who may refer, 7 
Wife of lunatic, 7 
Witnesses, 51 

„ unable to attend, 35 
Workmen, masters and, 7, 22, 56 
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